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ANALYTICAL INDEX OF CASES 


A 

ADOPTION 

|. Applicant not domiciled in Great Britain; temporary residence in Eng- 
land; jurisdiction to make full adoption order; Adoption Act, 1958, 
s. 12 (1), s. 53 (1).—Section 12 (1) of the Adoption Act, 1958, gives 
the court jurisdiction to make only a provisional, and not a full, 
adoption order in favour of a person not domiciled in Great Britain. 
(Re R. (an infant). C.A.) ... 


2. Care and possession of infant before adoption; applicants for adoption 
order resident outside Great Britain; jurisdiction of court to make 
adoption order; Adoption Act, 1958, s. 3 (1), s. 12 (3).—The appli- 


resident in the Republic of Ireland. The infant had been in their care 
and possession since March, 1960, but the requisite three consecutive 
months period of care and possession under s. 3 (1) of the Adoption 
Act, 1958, had not been in England or Great Britain. On March 28, 
1962, the applicants applied for an adoption order in resvect of the 
infant who was 19 years old :—Held, where at the date of the hearing 
of the application for an adoption order the infant was not below the 
compulsory school age, the three consecutive months period requisite 
under s. 3 (1) of the Adoption Act, 1958, need not be spent in England 
or Scotland in a case where the applicants were not ordinarily resident 
in Great Britain; s. 12 (3) of the Act of 1958 provided an alternative 
to s. 3 (1) which it was not necessary to use if the actual requirements 
of s. 3 (1) could be satisfied; accordingly the court had jurisdiction to 
make the adoption order. (Re W. (an infant). Ch.D.)... 


3. Considerations to be regarded; religion; adoption of Protestant child 
by persons of Jewish faith; Adoption Act, 1958, s. 53.—The making 
of an order for the provisional adoption of a child under s. 53 of the 
Adoption Act, 1958, is in the discretion of the Judge to whom the 
application for the order is made. In exercising that discretion he 
must take into consideration all relevant matters, the paramount 
consideration being the weifare of the child. While in many cases 
religious faith might be of the greatest importance :—Held, it was not 
a proper exercise of the discretion where the Judge refused a pro- 
visional order for the adoption of a child under one year of age solely 
because the applicants were of the Jewish faith whereas the infant 
was born of Protestant Christian parents. (Re G. (an infant). C.A.) 


4. Custody; illegitimate child; application for adoption order to High 
Court; putative father’s application to magistrates for custody of 
infant; adjournment of adoption proceedings to permit application 
in High Court for custody; Adoption Act, 1958, s. 4 (1) (a); Legiti- 
macy Act, 1959, s. 3 {1).—An illegitimate child, born on September 
16, 1961, was placed in adoption with the applicants, a married 
couple, on October 27, 1961, and had remained in their care and 
possession ever since. During October, 1961, the putative father, 
whose paternity of the child was not disputed, applied to the magis- 
trates for custody of the child under s. 3 (1) of the Legitimacy Act, 
1959. On November 27, 1961, the applicants issued a summons in the 
High Court for an adoption order, and, in view of the pending High 
Court proceedings, the magistrates, on December 12, 1961, adjourned 
sine die the proceedings before them for custody. On the hearing of 
the summons for adoption, the applicants objected to the putative 
father being heard and claimed that he had no locus standi inasmuch 
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ADOPTION—continued PAGE 
as a putative father was not a “ parent ’’ whose consent was required ADOPT 
by s. 4 (1) (a) of the Adoption Act, 1958 :—Held, although the putative in 
father had not the rights of a parent under the Adoption Act, 1958, m 
he had in relation to custody proceedings the rights of a legitimate wi 
father under s. 3 of the Legitimacy Act, 1959; accordingly, the sum- re 
mons for adoption would be stood over generally to enable the putative N 
father to bring custody proceedings in the High Court so that the ar 
adoption proceedings could be determined concurrently, but the w 
adoption summons would be restored if the custody proceedings were in 
not commenced within a fixed time. - eee eueiiial No. bl 
41/61. Ch.D.) ‘ad sa 403 O 

5. Custody; illegitimate child; eiaiiiaiatais for italian a to High ; 
Court; putative father’s application to magistrates for custody of ps 
infant; adjournment of adoption preceedings to permit application a 
in High Court for custody; Adoption Act, 1958, s. 4 (1) (a); Legiti- - 
macy Act, 1959, s. 3 (1).—The rights given to a putative father by s. a 
3 of the Legitimacy Act, 1959, are limited to proceedings under s. 5 of a 
the Guardianship of Infants Act, 1886, relating to custody of and : 
access to an infant, and do not confer directly (if at all) rights in - 
regard to adoption proceedings. As the welfare of the infant is the . 


paramount (éven though not the exclusive) consideration in custody 
proceedings, the mere desire of a parent to have his child must be 
subordinate to the consideration of the welfare of the child, and can 
be effective only if it coincides with the welfare of the child. An 
illegitimate boy, born on September 16, 1961, was placed in adoption 
with the applicant husband and wife on October 27, 1961. During ; 
October, 1961, the putative father, as to whose paternity of the boy 
there was no dispute, applied to the South Western (London) 
juvenile court for custody of the infant under the Legitimacy Act, 
1959, s. 3 (1). An originating summons for an adoption order was 
issued by the applicants on November 27, 1961. In December, 1961, 
the proceedings before the magistrates were adjourned sine die in 
view of the adoption application in the High Court. On the hearing of 
the summons for adoption, the applicants claimed that the putative 
father was not entitled to be heard and had no locus standi, inasmuch 
as a putative father was not a “ parent’ whose consent was required 
by the Adoption Act, 1958, s. (1) (a), and the Judge adjourned the ™ 
summons generally to give the putative father an opportunity to bring BET" 
custody proceedings in the High Court which could be determined l. Ge 
concurrently with the spplication for adoption. On appeal, the 
putative father having by then issued a summons for custody:— 
Held (Dretock, L.J., dissenting), the Court would not interfere with 
the order made at first instance, but, as the Legitimacy Act, 1959, 
s. 3, had given a putative father the right to apply for the custody 
of his illegitimate child, would continue the adjournment of the 
application for adoption, so that the putative father’s application 
for custody of the infant could be brought on for hearing on the same 
occasion. Decision of WiLBERFORCE, J. (126 J.P. 403), affirmed, 
but not as regards any recognition of pre-eminence of the rights of a 
putative father. (Re Adoption Application No. 41/61. C.A.)... ue 
6. Welfare of infant; principles acted on by court; review on appeal of 
discretion of justices; need for complete severance from natural 
parents; relevance of conviction of indecent assault of one of 
adopters.—In 1952 the mother of the infant, a girl, went to live with 
Mr. and Mrs. C. In 1953 she married, but continued to live with them 
intermittently until 1958, when a separation order was made between 
her and her husband. On April 22, 1959, the infant was born, the | 
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ApOPTION—continued PAGE 


infant’s father not being the mother’s husband. The infant and her 
mother lived with Mr. and Mrs. C until April, 1961, when the mother 
went to live with another man about 20 miles away and the infant 
remained with Mr. and Mrs. C and was looked after by Mrs. C. On 
November 24, 1961, the mother having consented, the justices made 
an order that Mr. and Mrs. C be authorized to adopt the infant. Mr C 
who was now aged 35, when 18 years old had been convicted of an 
indecent assault on a girl of six and fined £5, but otherwise he had a 
blameless record; there was nothing against Mrs. C who was now 33. 
403 On appeal by the county council on the ground that the adoption 
would not be for the welfare of the infant as required by the Adoption 
Act, 1958, s. 7 (1) (6), because (a) the infant’s mother would be likely 
to have constant contact with the infant and (b) Mr. C had been 
convicted of an indecent assault on a female child :—Held, in deter- 
mining whether an adoption order was for the welfare of an infant 
within the Adoption Act, 1958, s. 7 (1) (6), those principles applied 
which the Court acted on in appeals relating to the guardianship, 
custody, care, and control of infants; although in appeals from 
justices the Ccurt would interfere where the justices had acted on a 
wrong view of the law or on findings of fact not justified by the 
evidence, the Court would not interfere with the exercise of the 
justices’ discretion, at any rate unless it came to the clear conclusion 
that that discretion was wrong in the sense of not being the course 
most beneficial to the infant; complete severance from the natural 
parents was not a mandatory requirement under the Adoption Act, 
1958, although it was regarded as a primary consideration by adop- 
tion societies and local authorities, and though normally such sever- 
ance between the natural mother and the adopted child was desirable, 
and in the present case the Court would not interfere on that ground; 
a conviction of indecent assault ought not to imply that it must 
always and necessarily be detrimental to an infant to be adopted by a 
man so convicted and his wife, and in the present case the Court 
would not interfere on that ground. (Re G. (an infant). Ch.D.) 438 363 


B 
BETTING AND GAMING 
1, Gaming; fruit machines; club; ‘ purposes other than private gain ”’; 
retention of 20 of stakes hazarded; part paid for hiring charges and 
maintenance; balance retained by hiring club; “ private gain” to 
club; Betting & Gaming Act, 1960, s. 17 (2) (c).—The appellant 
caused either one or two fruit machines to be placed on four social 
club premises. Eighty per cent. of all stakes hazarded were paid out 
to winners. Out of the remaining 20 per cent. the club in each case 
paid the appellant his charges for hiring, maintenance, etc. and 
retained the balance, which was paid into the general funds of the 
club. The appellant knew, or had reasonable cause to suspect, that 
the balance of the 20 per cent. was applied as aforesaid. The appellant 
1] was convicted of causing the machines to be placed on premises for 
unlawful gaming, contrary to s. 17 (1) of the Betting and Gaming 
Act, 1960. On appeal :—Held, that the conviction was right, as such 
part of the 20 per cent. of the stakes hazarded as was in each case 
retained by the club was a private gain to the club. Payne v. 
Bradley (1961) 125 J.P. 514, applied. Quaere: whether the part of 
the stakes paid by each club by way of hire or charge was or was not 
—s for purposes other than ony gain within the — of 
. 17 (2). (Cookson v. Bowles. Q.B.D by 392 
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BETTING AND GAMING—continued PAGE 

2. Gaming; lawful gaming; “chances” equally favourable to all the BUR! 
“players ’’; onus of proof; club premises; payment in money or Buria 
money's worth required from non-members; bingo; more than one c 
card held by some players; jackpot prize; stake money from previous 8 
players included; players not present when jackpot won; Betting & 8 
Gaming Act, 1960, s. 16 (1) (a), (6), (c) (7).—To bring into operation ( 
s. 16 (2) of the Betting and Gaming Act, 19€0, the prosecution must u 
discharge the usual criminal onus of proving either the matters set . 
out in para. (a) or those set out in para. (b). Where that onus is dis- a 
charged, the defendant must, to escape conviction, establish, on I 
balance of probabilities, that the conditions in s. 16 (1) (a) and s. 16 U 


(1) (6) have been satisfied, and, further, that either the conditions in 
s. 16 (1) (c) or the provisions of s. 16 (7) have been satisfied. The I 
appellants were on various occasions concerned in the organization l 
of a game of chance called “ bingo” on club premises. On each t 
occasion persons were permitted to take part in the games who were ( 
neither members of the club nor bona fide guests of members. On ; 
entrance 5s. was paid for a card, of which 2s. was money required for ] 
a person to take part in the gaming; for a third or subsequent card ‘ 
the player was required to pay only 3s. Any player could hold cards ] 
up to a maximum of five for any one game. On each occasion a ] 
variation of bingo known as “ jackpot” was played. This variation 
involved the calling of a restricted number of figures only, not ! 
exceeding seven, the number being either one more or less than on 
the previous evening. In practice it was unlikely that a player 
would be able to complete the line of five figures required to win the 
** jackpot ” on any one occasion, and the prize money accumulated 
from day to day until eventually the line was completed and the 
jackpot” won. The players taking part in the game when it was 
won were not al! the players who had been present in the game when 
the “ jackpot ’’ was being played for on earlier occasions. Informa- 
tions under s. 160 of the Act of 1960 were preferred against the appel- 
lants, and the justices convicted them on the basis that the gaming 
was unlawful because (a) the chances in the game were not equally 
favourable to all the players; (b) money put down by the players 
as stakes was disposed of otherwise than by payment to a player as 
winnings and (c) payment in money was required for a person to take 
part in the gaming. On appeal :—Held, that the decision of the justices 
was right, the gaming being unlawful as being in contravention of 
s. 16 (1) (c) of the Act of 1960, in that persons had been required to 
put down money or money’s worth in order to enable them to take 
part in the gaming. Held, further: a “‘ jackpot ”’ prize which includes 
stake money taken from players in previous games who are not 
present when the jackpot is played for and won is a contravention of 
s. 16 (1) (6) of the Act, provided that there have been separate jack- 
pot games for each of which stake money was taken on each evening. 
Per Curiam: The requirement in s. 16 (1) (a) (i) and (ii) of the Act ¢ 
that the “ chances ” in the game must be “ equally favourable to ail 
the players ’ means that any opportunities acquired by entrants into 
the game must all be equally favourable and that the opportunities 
shall not be altered in this respect during the conduct of the game. 
There is, however, no prohibition against one player holding more 
of such opportunities or chances than another. Quaere: Whether the 
definition of ‘‘ player ” in s. 28 (1) of the Act comprises a donor of a 
prize to be given conditionally on a game being won, but to be 
retained by him if no one wins. (Rogers and Others v. Cowley. 
().B.D.) x van ~ i = 
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BURIALS AND BURIAL GROUNDS 
Burial ground; disused; whole of ground set aside for burials, but only 
consecrated part used for that purpose; legacy to erect lodge for 
sexton on unconsecrated part; Disused Burial Grounds Act, 1884, 
s. 3; Open Spaces Act, 1887, s. 4.—By s. 3 of the Disused Burial 
Grounds Act, 1884: “It shall not be lawful to erect any building 
upon any disused burial ground .. .” By s. 4 of the Open Spaces 
Act, 1887: ‘* . . the expression ‘disused burial ground ’ shall mean 
any burial ground which is no longer used for interments, whether or 
not such ground shall have been partially or wholly closed for burials 
under the provisions of any statute or Order in Council . . .” The 
only prohibition in the Act of 1884 is against building on a disused 
burial ground, a burial ground does not become disused until it is no 
longer used for interment. A testatrix left a sum of money to her 
trustees upon trust to erect a small dwelling-house or lodge in a 
cemetery for the use and occupation of the caretaker or sexton. The 
whole of the cemetery had been set aside for burials although only 
part of it had been consecrated and actual burials had taken place 
only in that part. The parish council, which was the burial authority, 
proposed that the house should be built on a site in the unconsecrated 
part of the cemetery. It was contended that this would not be lawful 
as it was prohibited by the Disused Burial Grounds Act, 1884:— 
Held, the building was not prohibited by the Act. (Re Jewison’s Will 
Trusts. Till v. Market Weighton Parish Council and Another. Ch.D.) 
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Cc 
CHILDREN AND YOUNG PERSONS 


Approved school order; offender under 17 when found guilty; remand 


for medical report; offender over 17 when sentence passed; juris- 
diction of justices; Children and Young Persons Act, 1933, s. 57 (1) 
(a).—An approved school order under s. 57 (1) (a) of the Children 
and Young Persons Act, 1933, can be made only if the offender is 
still a young person at the time of the making of the order. Where, 
therefore, the appellant, while still under 17 years of age, was found 
guilty by a juvenile court of an offence punishable in the case of an 
adult by imprisonment, and was remanded for a medical report, and 
when he next appeared before the court had attained the age of 17, 
but justices made an approved school order:—Held, the case must 
be remitted to the justices with the direction that they had no neaed 
to make the order. (Hamlyn v. Pearce. Q.B.D.) 


COAST PROTECTION 
Works scheme; charges; time within which cost to be apportioned after the 


completion of the work to be specified in the scheme; Coast Protection 
Act, 1949, s. 7 (4) (b), (5).—In December, 1952, the defendants, 
as coast protection authority, made a works scheme under ss. 5, 6 and 
7 of the Coast Protection Act, 1949, for the carrying out of certain 
coast protection work. Pursuant to s. 7 (4) (b) of the Act, the scheme 
provided that the defendants would “ within six months after com- 
pletion of the works determine the interests in the contributory land 
by reference to which coast protection charges are to be levied, and 
in the case of each of those interests the emount of the charge leviable 
in respect thereof .”” The works were completed on October 7, 1957, 
but it was not until September 14, 1959, that the defendants deter- 
mined the interests in the land affected and fixed the charges to be 
levied. On Octoker 16, 1959, the defendants served a notice under 
s. 7 (5) of the Act on the plaintiff, who was the owner in fee simple 
of land within the scheme, containing particulars of the determination. 
The plaintiff sought declarations that the determination of September 
14, 1959, was ultra vires, null, void and of no affect, that the notice 
of October 16, 1959, was invalid and ineffective, and that no coast 
protection charges were leviable, payable, or due on, by or from him 
to the defendants :—Held, (i) the defendants, in formulating the works 
scheme, were exercising statutory powers, and, therefore, compliance 
with conditions imposed on or assumed by them by or under s. 7 (4) 
(b) of the Act of 1949, was mandatory; accordingly, the determina- 
tion made on September 14, 1959, was a non-compliance with such 
conditions and with s. 7 (5) of the Act, and the plaintiff was entitled 
to the declarations sought; (ii) even if the defendants were perform- 
ing duties under s. 7, and the conditions imposed or assumed by or 
under s. 7 (4) (6), and the provisions of s. 7 (5), were directory only, the 
determination of the interests and charges so long after the comple- 
tion of the works was not a substantial compliance with those provi- 
sions. Dicta of Denman, J., in Caldow v. Pixell (1877) 2 C.P.D. at 
p. 566, and Litritepate, J., in Smith v. Jones (1830) 1 B. and Ad. 
at p. 334, applied. (Cullimore v. Lyme Regis Corporation. Q.B.D.) 


CRIMINAL LAW 
1. Burden of proof; alibi.—An alibi, though commonly called a defence, 


is to be distinguished from a statutory defence such as diminished 
responsibility, where the statute has placed the burden of proving the 
defence on the accused person. It is more analogous to a defence of 
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CRIMINAL Law—continued PAGE 
self-defence or provocation, in that the burden of proving the guilt 
of the accused person rests throughout on the prosecution. There is in 
law no burden of proof on an accused person who a0 forward the 
defence of an alibi. (R. v. Johnson. C.C.A.) ... 40 
2. Corruption; public body; National Coal Board; “Prevention of 
Corruption Act, 1916, s. 4 (2).—The National Coal Board is not a 
public body or public authority for the purposes of the Prevention of 
Corruption Acts, 1889 to 1916. (R. v. Newbould. Sheffield Asz.) ... 156 
3. Evidence; competence of spouse as witness against other spouse; 
charge affecting the person; attempting to cause spouse to take 
poison with intent to murder; Offences against the Person Act, 1861, 
s. 14; Criminal Evidence Act, 1898, s. 4, sch.—At common law a 
spouse is a competent witness against the other spouse on any charge 
affecting the liberty or person of the first-named spouse. Where, 
therefore, a husband was charged with attempting to cause his wife 
to take poison with intent to murder, contrary to s. 14 of the Offences 
against the Person Act, 1861:—Held, that, as the charge affected the 
person of the wife, her evidence was admissible against her husband. 
(R. v. Verolla. Bedford Asz.) . 304 
4. Evidence; confession; admissibility ; defendant in custody; conver- 
sations with police officer; no caution administered; Judges’ Rules, 
r. 3; alleged breach; discretion of court to admit evidence.—The 
appellant, on arrest for suspected factory-breaking and larceny, was 
cautioned and taken into custody. At the police station, without 
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further caution, a police officer had a conversation with him. He told 
the appellant that the stolen property had been found at the house 
of a co-defendant and that clothing belonging to the appellant (which 
the officer showed to him) had also been found there. The appellant 
said: “‘ Yes, they [the articles of clothing] are mine. I wore them 
when I did the job.” The appellant was then cautioned and charged, 
and said: “‘ I’m guilty. That’s it, ” and declined to make a statement. 
At the trial objection was taken to the admissibility of the statements 
made by the appellant in the course of that conversation on the 
ground that there had been a breach of r. 3 of the Judges’ Rules in 
that the appellant was in custody when he made the statements, had 
then been cross-examined and not cautioned, but the assistant recorder 
admitted the evidence:—Held, that even assuming that there had 
been cross-examination of the appellant when in custody, the court 
had a discretion whether to admit the evidence despite the fact that 
there might have been a contravention of the Judges’ Rules, and that 
the appeal must be dismissed. (R. v. Smith. C.C.A.) ve itn 


5. Evidence; cross-examination of accused; questions “tending to 


show ”’ accused had committed, been convicted of or charged with 
some other offence or was of bad character; previous conviction; 
cross-examination of accused as to similarity, but no reference to 
previous offence; admission by accused that he had been previously 
“in trouble” with the police; Criminal Evidence Act, 1898, s. 1, 
proviso (e), proviso (f) and exception (i).—The appellant was con- 
victed in June, 1961, of the murder in October, 1960, of a young 
girl guide. He had been convicted in March, 1961, of rape committed 
in September, 1960, on another young girl guide. In statements to 
the police in November and December, 1960, during the investigation 
of the murder the appellant advanced an alibi. In January, 1961, 
he admitted that this alibi was false and put forward another. There 
were significant similarities between the second alibi and an alibi which 
the appellant had advanced at his trial for the rape. At his trial for 
the murder the appellant gave evidence, and in explanation why he 
had first given a false alibi, he said that he had previously been “ in 
trouble ” with the police and did not want to be in trouble again. 
Moreover, counsel for the defence, in cross-examination of prosecu- 
tion witnesses, brought out that the appellant had previously been 
in trouble with the police. Counsel for the prosecution obtained the 
leave of the Judge to put certain questions to the appellant in cross- 
examination, not mentioning rape or any offence or charge before a 
court, but referring to “ another occasion’? when the appellant’s 
late arrival home had called for explanation from him:—Held, the 
words “ tending to show ”’ in s. 1 (f) of the Criminal Evidence Act, 
1898, meant “ tending to make known, ” and the questions did not 
tend to disclose to the jury any matter prohibited by proviso (f) 
further than the defence had already made it known to the jury; 
the questions were admissible under s. 1 (e) of the Act of 1898, under 
which a prisoner giving evidence under the Act might be asked any 
question in cross-examination as to the offence charged, notwith- 
standing that it would tend to criminate him; and, therefore, the 
questions were not inadmissible under s. 1 of the Act. (Jones v. 
Director of Public Prosecutions. H.L.) 


6. Evidence; cross-examination of prisoner on previous convictions; 


imputation on character of Crown witness; suggestion that witness 
was lying and had specific reason for lying; further suggestion that 
witness was accomplice; discretion of Judge; Criminal Evidence 
Act, 1898, s, 1, proviso (f) exception (ii)—To suggest to a Crown 
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\vidence ; 


witness that he is a liar and has a specific reason for lying with regard 
to evidence he has given does not amount to an imputation on his 
haracter within the meaning of exception (ii) to s. 1, proviso (f), of 
the Criminal Evidence Act, 1898, unless the reason itself imputes a 
previous conviction or bad character to the witness. On a trial for 
touse-breaking and burgiary a Crown witness stated that he had been 
handed by the appeuant a box containing property alleged to have 
been stolen by the appellant. It was suggested to the witness in 
cross-examination by defending counsel (a) that he was lying because 
he wanted the appellant out of the way and away from the witness’s 
wife, and (b) that he had taken the property because he knew or 
suspected that it was stolen :—Held, that the first suggestion did not, 
but the second suggestion did, amount to an imputation on the charac- 
ter of the witness within the meaning of the aforementioned exception 
justifying the Judge, in the exercise of his discretion, in permitting 
cross-examination of the appellant on his previous convictions. (R. 
v. Manley. C.C.A.) con se bas wf <a me : 
witness refreshing memory; prisoners in separate cells; 
conversation overheard by police officer; tape recorder placed by 
officer in another cell; admissibility of record of tape record>r; 
Judges’ Rules; extension of protection to prisoner in cell.—The 
appellants, and two other prisoners who had been charged with 
burglary and larceny and cautioned, were placed in separate cells, 
divided by a corridor, in a local police station. They spoke in voices 
loud .enough to be heard outside and made various incriminating 
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remarks. A constable set up a tape-recording machine in a neigh- 
bouring empty cell and had the record played back to him by the 
machine. At the trial he gave evidence that he remembered remarks 
made by the appellants and in those circumstances was allowed by 
the Judge to use the record of the tape-recording machine to refresh 
his memory. The tape-recording machine was not itself used in 
evidence :—Held, that, as the constable had set the machine to per- 
form the function which would otherwise have been performed by a 
pen or pencil in his own hand, he was entitled to use the machine to 
refresh his memory on this ground, or on the alternative ground that 
the machine had been used by the constable for the purpose of making 
a record, which very soon afterwards he had adopted as correct, and 
the record was for all material purposes the equivalent of a note in 
his notebook. Observations on the question whether a record of 
sounds taken by a tape-recording machine is per se admissible in 
evidence. The Judges’ Rules do not have effect of placing a prisoner 
who has been cautioned into a state of asylum from any eavesdrop- 
ping or potential use of rs he ve say thereafter. (R. v. Mills. 
R. v. Rose. C.C.A.) <a pr 


8. False pretences; jurisdiction; shiaiainn gist of ites no power to 


try where obtaining outside England; cheque sent by victim through 
post; agreement between prisoner and victim that sending of 
cheque by post would complete transaction.—The gist of the offence 
of obtaining property by false pretences lies in the act of obtaining. 
If the obtaining takes place abroad, the offence is not triable in 
England; but if the obtaining takes place in England, the offence is 
triable here, although the false pretence was made abroad. ‘‘ Obtain- 
ing ’’ means an obtaining of the property in the goods named in the 
indictment, and not merely possession or control of them. Where the 
goods named are a cheque, the obtaining takes place where the 
victim makes either actual delivery to the prisoner or constructive 
delivery by handing it to the prisoner’s duly appointed agent. There 
is no single and universal rule that a cheque transmitted by the 
victim to the prisoner through the post is to be treated as having 
been obtained by the prisoner at the moment of posting, but this will 
be the case if the prisoner has agreed with the victim that receipt by 
the postmaster shall be equivalent to receipt by the prisoner himself. 
The appellant carried on business as a seller of refrigerators and 
refrigeration equipment, mainly on hire-purchase terms. He for- 
warded the hire-purchase agreements to a hire-purchase finance 
company whose registered office was in Jersey and induced that 
company to pay over to him sums which would have been appropriate 
if the agreements forwarded were genuine. The case for the Crown 
was that from time to time the appellant knowingly included ficti- 
tious agreements. With each agreement the appellant included a 
completed form of assignment and also an “ offer for sale ’’, in which 
he offered to make an assignment for the purchase price set out. 
The final sentence of the letter read: ‘“‘ This offer may be accepted 
by you at any time from the date hereof by sending your cheque for 
the net amount ’’:—RHeld, that there was an agreement that the 
sending of the cheque should complete each transaction; that the 
parties obviously contemplated that the cheque should be sent by 
post; that the posting of the cheque by the victim, accordingly passed 
the property in it to the appellant and completed the act of obtaining 
by him; and that, as that obtaining had in each case taken place in 
Jersey, none of the offencés of alleged false pretences in connexion 
with these cheques was triable in England. (R. v. Harden. C.C.A.) 
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CRIMINAL Law—continued PAGE 
9. Indictment; amendment; one amendment correcting misdescription 
of property obtained; another amendment substituting different 
offence; Indictments Act, 1915, s. 5 (1).—An amendment of a count 
of an indictment may not be made after arraignment if, in the result, 
a different offence is substituted for that originally charged. The 
distinction, however, between such substitution and the mere correc- 
tion of a misdescription of the original offence may be one of degree 
depending on the circumstances of the particular case. Certain 
counts, when charged in the statement of offence “ obtaining money 
by false pretences ”’ and in the particulars of offence “‘ obtaining from 
{a finance company] the sum of £ ” were at the close of the case 
for the prosecution, by leave of the Judge, amended so as to charge 
in the statement of offence ‘‘ obtaining a valuable security by false 
pretences ’’ and in the particulars of offence ‘‘ obtaining from [the 
company] a cheque for the payment of the sum of £ .” :—Held, 
that as in substance the offence charged after the amendment was the 
same as that charged before it, the amendment had been properly 
allowed. In another count the statement of offence originally charged 
a4 ‘“‘ obtaining money by false pretences, contrary to s. 32 (1) of the 
oS Larceny Act, 1916’, and the particulars of offence alleged that the 
appellant ‘‘ obtained from the B.F. Co., Ltd. the sum of £220 for and 
on behalf of R.I., Ltd. by falsely pretending, etc.’ and after an amend- 
ment allowed at the same time as the other amendment the amended 
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statement of offence charged “ procuring delivery of a reliable 
security by false pretences ”’, contrary to the same subsection, and the 
amended particulars of offence alleged that the appellant “‘ procured 
from the B.F. Co., Ltd., delivery to R.I., Ltd., of a cheque for the 
payment of the sum of £670 on account of the said R.I., Ltd. by 
falsely pretending ”’’, etc.:—Held, that in this case the amendment 
went beyond a misdescription of the property obtained and sub- 
stituted a different offence from that originally charged; it was, 
accordingly, not permissible at that late stage of the trial; and the 
amended count must be quashed. A jury should not be invited to 
compare handwritings without the assistance of expert evidence. 
(R. v. Harden. C.C.A.) ... ins a? ae ay ca 
Indictment; receiving stolen goods; property stolen at one time; 
joinder of several receivers; independent receivings of different parts 
of property; no right to separate trials; Accessories and Abettors 
Act, 1861, s. 6; Larceny Act, 1916, s. 40 (3), s. 44 (5).—Where 
property has all been stolen at one time all receivers of any part of 
that property may, by virtue of s. 6 of the Accessories and Abettors 
Act, 1861, and s. 40 (3), and s. 44 (5) of the Larceny Act, 1916, be 
joined in one indictment and (subject to the discretion of the trial 
Judge to order separate trials) tried together, whether or not they 
obtained the property from the thief or from each other and whether 
or not the thief is joined in the indictment. Per Curiam: r. 3 of 
sch. I to the Indictments Act, 1915, relates to the joinder of counts 
against one prisoner and not to the joinder of counts against two or 
more prisoners charged with separate offences. (R. v. Tizard; R. v. 
Ruxton. C.C.A.) 


. Obscene publication; forfeiture of certain articles, but not of other 


similar articles; right of appeal by Case Stated; right of informant 
to appeal in respect of refusal to order forfeiture of some articles; 
Obscene Publications Act, 1959, s. 3; Magistrates’ Courts Act, 
1952, s. 87 (1).—Section 3 of the Obscene Publications Act, 1959, does 
not create an exclusive code for appeal, and the right of appeal by 
Case Stated under s. 87 (1) of the Magistrates’ Courts Act, 1952, is 
not precluded by the Act of 1959. Where magistrates have refused 
to erder forfeiture of certain articles alleged to be obscene, the 
informant, as a party to the proceedings, has a right of appeal by Case 
Stated to the Divisional Court. Where justices have made an order 
under s. 3 of the Act of 1959 for the forfeiture of some of a number of 
articles alleged to be obscene, but have declined to order forfeiture 
ot the others, and on the facts there is no conceivable basis on which 
it could be said that some articles which have been forfeited were 
more obscene than some which have not been forfeited, the Divisional 
Court will interfere on appeal. The question of obscenity must be 
largely a question of degree and of fact, and, therefore, one for the 
justices. The Divisional Court will not impose its judgment of 
obscenity over that of the justices. It will interfere only where the 
justices must have gone wrong in law. Matters of this sort, which are 
eminently for the justices, should be brought before the Divisional 
Court only in an extreme case. (Burke v. Copper. Q.B.D.) 

Obscene publication; publication to individual; issues for jury; 
possibility of re-publication; factors to be regarded as irrelevant; 
Obscene Publications Act, 1959, s. 1 (1), (3) (a), s. 2 (6).—-The forms 
of publication of an obscene article under s. 1 (3) (a) of the Obscene 
Publications Act, 1959, fall into three distinct groups. In the first 
group, comprised in the words “ sells, lets on hire, gives, or lends ”’, 
publication is to an individual. Where the offence of publishing an 
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PAGE CRIMINAL Law—continued PAGE 
obscene article, contrary to s. 2 of the Act, falls within the first group 
and consists of publication to an individual, the issues for the jury 
are (i) whether the effect of the article is such as to tend to deprave 
and corrupt the individual to whom it is published; on this issue 
the jury should take into account the article itself, and should have 
regard to the age and occupation of the person to whom the article 
is published, if these are proved in evidence, but the factor that the 
person accused may be wholly unaware of the age or occupation of 
the individual to whom it is published is irrelevant; (ii) whether any 
other person or persons were likely to see the article, viz., whether re- 
publication could reasonably have been expected; on this issue the 
130 age and occupation of the individual to whom the article is published 
are again relevant factors, and evidence that the individual to whom 
the article was published kept it locked up is a relevant, but not 
conclusive factor; (iii) if the answer to (ii) is “‘ Yes’, then a further 
issue arises whether the article is such as to tend to deprave and 
corrupt the person or persons to whom re-publication could reason- 
ably have been expected; on this issue similar considerations to 
those involved in (i) are applicable. It is a misdirection to tell the 
jury that it is unimportant whether the recipient kept the article 
locked up so that nobody else saw it. (R. v. Barker. C.C.A.) aie ee 
13. Possessing house-breaking implements by night; meaning of “‘ imple- 
ment of house-breaking ”’; direction to jury; burden of proof; Lar- 
ceny Act, 1916, s. 28 (2).—By s. 28 of the Larceny Act, 1916: ‘‘ Every 
person who shall be found by night . . . (2) having in his possession 
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14. 


without lawful excuse (the proof whereof shall lie on such person) any 
key, picklock, crow, jack, bit, or other implement of house-breaking 
. shall be guilty of a misdemeanour .. .” An “implement of 
house-breaking ” within the meaning of the aforementioned subsection 
is either one of those implements specifically therein named or any 
implement capable in fact of being used as a house-breaking implement 
from its common, though not exclusive, use for that purpose or from 
the particular circumstances of the case in question. A jury should 
be directed that, once the prosecution have proved possession by the 
prisoner of such an implement, the burden shifts to the prisoner to 
prove, on the balance of probabilities, that there was lawful excuse for 
his possession of it at the esgzere time and — an v. Patterson. 
C.C.A.) evs 
Prostitution ; soliciting; odvertionment outside prey indication that 
prostitute’s services were available; Street Offences Act, 1959, s. 1 (1). 
—By s. 1 (1) of the Street Offences Act, 1959: “ it shall be an offence 
for a common prostitute to loiter or solicit in a street or public place 
for the purpose of prostitution”. ‘“‘ Solicit ’ for the purposes of the 
aforementioned subsection involves the physical presence of the 
prostitute and conduct on her part amounting to an importuning of 
prospective customers. A common prostitute, therefore, who dis- 
plays in a street or public place an advertisement indicating that her 
services as a prostitute are available does not commit an offence 
against the subsection. (Weisz and Another v. Monahan. Q.B.D.) 


15. Quarter sessions; committal for trial; validity; charge of being 


accessory after the fact; charge originally tried summarily; purported 
acquittal; no jurisdiction to try summarily; charge subsequently 
brought before examining justices; evidence heard and defendant 
committed for trial; functions of examining justices distinct from 
those of magistrates trying case summarily; jurisdiction of quarter 
sessions to inquire into validity of acquittal; autrefois acquit; res 
judicata; Accessories and Abettors Act, 1861, s. 7; Magistrates’ 
Courts Rules, 1952 (S.I. 1952 No. 2190), r. 56.—Section 7 of the 
Accessories and Abettors Act, 1861, is, on its true construction, an 
enactment dealing only with venue for trial and does not confer on 
justices any summary jurisdiction which they would not otherwise 
possess. The offence of being accessory after the fact to felony remains 
triable on indictment only. On September 18, 1961, the appellant 
appeared at a magistrates’ court on a charge of being accessory after 
the fact to larceny, contrary to s. 3 of the Accessories and Abettors 
Act, 1861. The principals had pleaded guilty and been dealt with 
summarily. The information alleged that on September 1, 1961, the 
appellant was accessory after the fact to a larceny committed before 
that date, but owing to an error the summons alleged that he was 
accessory after the fact to a larceny on that date. At the request of 
the prosecutor and by consent of the appellant the magistrates dealt 
with the case summarily and dismissed the information. On October 
11, 1961, a second information was sworn for this offence and a second 
summons, correctly worded, was served on the appellant. On the 
return day of this summons the magistrates decided that they had 
jurisdiction, in their capacity as examining justices, to hear the 
evidence supporting the charge and, having heard it, committed the 
appellant for trial at quarter sessions. At quarter sessions defending 
counsel moved to quash the indictment on the ground that the justices 
had no jurisdiction to sit as examining justices to hear the second 
information by reason of the previous acquittal. The Judge held 
that the motion failed, the trial proceeded and the appellant was 
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CRIMINAL Law—continued PAGE 
convicted :—Held, the functions of examining justices and justices 
trying a criminal charge summarily were different; the justices who 
purported to try the first information summarily had acted beyond 
their jurisdiction and those proceedings were a nullity: accordingly, 
the justices were not barred by the earlier proceedings from acting as 
examining justices and committing the appellant for trial. Held, 
further: quarter sessions, being the court of trial, were entitled to 
inquire whether the prior acquittal relied on by the defence was a 
valid one; that the certificate of acquittal (which was admissible 
pursuant to r. 56 of the Magistrates’ Courts Rules, 1952) was evidence 
of acquittal only, and did not in itself found a plea of autrefois acquit, 
as quarter sessions were entitled to examine the whole of the evidence 
and find that the purported acquittal was on a charge which the 
justices had no jurisdiction to try summarily; that, as the justices 
had originally acted beyond their jurisdiction, no question of res 
judicata could arise; and that the Judge had, therefore, rightly 
refused to quash the indictment. (R. v. West. C.C.A.) iat 352 

16. Receiving stolen goods; goods stolen abroad; receipt in United 
Kingdom; principal offender not brought to justice or convicted in 
England; liability of receiver to be convicted; Larceny Act, 1916, 
s. 33 (1), (3), (4).—By the Larceny Act, 1916, s. 33 (1): “ Every 
person who receives any property knowing the same to have been 
stolen or obtained in any way whatsoever under circumstances 
which amount to felony or misdemeanour shall be guilty of an offence 
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17. 


18. 


19. 


of like degree (whether felony or misdemeanour) .. .”’ The afore- 
mentioned offence is not established if the property was stolen out- 
side the jurisdiction of the English court. By s. 33 (3): “‘ Every 
such person may be indicted and convicted, whether the principal 
offender has or has not been previously convicted, or is or is not 
amenable to justice”. This subsection is directed to the position 
where the theft took place within the jurisdiction, and the words 
*‘ principal offender” relate to the person who set in motion the chain 
of events which ended with the receiver. By s. 33 (4): “ Every 
person who without lawful excuse, knowing the same to have been 
stolen or obtained in any way whatsoever under such circumstances 
that if the act had been committed in the United Kingdom the 
person committing it would have been guilty of felony or misde- 
meanour, receives or has in his possession any property so stolen or 
obtained outside the United Kingdom, shall be guilty of an offence 
of the like degree (whether felony or misdemeanour) . This 
subsection creates a special offence to deal with a special situation and 
is directed to the position where the theft took place outside the 
jurisdiction. If the ingredients set out in the subsection are estab- 
lished, it is immaterial whether the offender who originally stole or 
otherwise obtained the goods has or has not been brought to justice. 
In August, 1961, a considerable quantity of jewellery was stolen in 
the south of France and in October, 1961, the appellant was found 
in possession of part of it in England. He was charged on an indictment 
containing two alternative counts, the first under s. 33 (1) and the 
second under s. 33 (4). He was convicted on the count under s. 33 
(1) and the jury were discharged from returning a verdict on the 
count under s. 33 (4):—Held, as the theft had been committed 
abroad, the conviction under s. 33 (1) could not stand, but that, as 
the jury must have been satisfied of facts necessary to establish guilt 
on the count under s. 33 (4), the Court would exercise its powers under 
s. 5 (2) of the Criminal Appeal Act, 1907, and substitute conviction 
and a reduced sentence under s. 33 (4). (R. v. Smith. C.C.A.) 
Re-trial; disagreement of jury at first trial; proviso not applicable; 
Criminal Appeal Act, 1907, s. 4 (1).—Where there has been a re-trial 
following on a disagreement of the jury in the first trial, the Court 
will not apply the wy to s. 4 (1) of the Criminal aes Act, 1907. 
(R. v. Johnson. C.C.A.) ... es 

Sentence; corrective training; object and scope of sentence. —The 
real object of a sentence of corrective training is to prevent a young 
man who has suddenly developed a tendency to crime from going 
downhill further. It is intended to be reformatory, in that the 
offender will get a general education to fit him as a responsible citizen, 
but an offender may be eligible for the sentence although he is a skilled 
craftsman and needs no vocational training. Having regard to the 
general object of the sentence, it is useless to pris an offender to 
corrective training who has already been to borstal or who has 
become institutionalized, but the sentence may be imposed although 
the offender’s record is not a very bad one and although a sentence 
of imprisonment of the same — would not be ar. (R. v. 
Chipchase. C.C.A.) os . 

Sentence; preventive Sineetinis pa an of hainatie’ with 
previous offences; numerous previous convictions for offences in- 
volving dishonesty; conviction of sexual offence.—Although the 
Court leans against a sentence of preventive detention being imposed 
for an offence which is wholly out of character with the offences 
previously committed by the prisoner, there is no definite rule that a 
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AGE Ff (riminaL Law—continued PAGE 
sentence of preventive detention may not be imposed in such cir- 
cumstances. Sentence of preventive detention for a sexual offence 
affirmed in the case of a prisoner who had a long record of offences 
involving dishonesty, but who had not been previously convicted of 
any sexual offence. (R. v. Crehan. C.C.A.) ... aaa on ee 

2%). Sentence; quarter sessions; summary offence; offence triable on 
indictment only by reason of election of accused; conviction at 
quarter sessions on three counts; maximum sentence if offences 
tried summarily six months’ imprisonment; consecutive sentences 
each of six months’ imprisonment imposed; validity of sentence; 
Magistrates’ Courts Act, 1952, s. 25 (1), (6), s. 108 (1), s. 110.—The 
appellant appeared at a magistrates’ court charged with three offences 
of driving when disqualified, contrary to s. 110 of the Road Traffic 
Act, 1960. Such an offence is triable summarily only unless the 
aecused elects, pursuant to s. 25 (1) of the Magistrates’ Courts Act, 
1952, to be tried by a jury. The appellant did elect to be tried by a 
jury. Had the offences been dealt with summarily, the maximum 
entence to which the appellant would have been liable would, under 
s. 108 of the Act, have been six months’ imprisonment. The appellant 
was convicted at quarter sessions on three counts, each relating to 
a different occasion, and was sentenced to three terms each of six 
months’ imprisonment, the sentences to run consecutively. By s. 25 
(6) of the Act: ‘‘ If (a) under this section . . . a person charged with 
a summary offence is entitled to claim to be tried by a jury and 
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21. 


claims to be so tried . .. the offence, whether or not indictable 
otherwise than by virtue of any such claim, shall as respects the 
accused be deemed to be an indictable offence ” :—Held, that s. 25 
(6) dealt with matters of procedure and rights and obligations before 
@ magistrates’ court, and did not deal at all with the jurisdiction of 
quarter sessions; that, accordingly, quarter sessions had no greater 
powers with regard to sentence than a magistrates’ court would have 
had if the offence had been dealt with summarily; and that the sen- 
tences must be reduced to a sentence of six months’ imprisonment 
on each count, the sentences to run concurrently. (R. v. Lscmnegn 
C.C.A.) ‘oi 

Trial; discharge of juror; ‘proper practice to be followed ; “consent 
of prisoner; certificate to be attached to indictment; Criminal Justice 
Act, 1925, s. 15.—Where a juror is discharged during a trial under 
s. 15 of the Criminal Justice Act, 1925, no formality is required, nor 
need the discharge be brought to the notice of the juror or expressly 
stated in open court. The better practice, however, is that the consent 
should be obtained in open court in the presence of the prisoner, thus 
ensuring that he fully realises what is being done, and that, if neces- 
sary, he should be asked to consent expressly from the dock. The 
certificate embodying the consent should be attached to the indict- 
ment. Where counsel has consented on behalf of the prisoner and the 
prisoner has not been expressly asked himself to consent, but has 
realised what was occurring, he cannot subsequently object that he 
did not expressly consent. (R.v. Browne. C.C.A.) ... 


22. Trial; jury; retirement; events alleged to have happened i in jury 


room; no power of Court of Criminal Appeal to inquire by receiving 
evidence from juror.—It has long been a rule of practice, based on 
public policy, that the Court of Criminal Appeal will not inquire, by 
taking evidence from a juror, into what took place either in the jury 
box or in the jury room during the time when the jury were considering 
their verdict. (R. v. Thompson. C.C.A.) aes 


23. Vagrancy; being found on inclosed premises; “ inclosed yard », 


yard surrounded by buildings, walls and fences; gaps for access; gaps 
permanently open; gates not kept closed; Vagrancy Act, 1824, s. 4. 
—By s. 4 of the Vagrancy Act, 1824: “ ... every person being 
found in or upon any dwelling-house, warehouse, coach-house, stable, 
or outhouse, or in any inclosed yard, garden, or area, for any unlawful 
purpose . . . shall be deemed a rogue and vagabond . . .” Where 
there is access left to a yard from outside through spaces left between 
the surrounding buildings it is a question of degree whether the yard 
is sufficiently surrounded by walls, buildings and fences to be an 
“‘inclosed yard ”’ within the meaning of the aforementioned section. 
It is not necessary that there should be means of closing the spaces 
such as a gate, nor, if there is a gate, is it necessary that the gate 
should be kept closed. Per Lorp Parxesr, C.J.: The fact that the 
yard is within a larger area surrounded by fences, that larger area 
not forming an inclosed yard, does not constitute the yard an “ in- 
closed yard ” within the iiiaieaels of the section. os v. Morton 
and Another. Q.B.D.)_... : ‘ 


E 


ELECTIONS 

Local government; county councillor; election in Wales; nomination 
paper in Welsh language; translation of form B in Welsh; County 
and Borough Election Forms Regulations, 1951 (S.I. 1951 No. 264), 
reg. 1, sch. 1, form B.—On March 21, 1961, a completed nomination 


Vol. 


PAGE 


194 


361 


55 


369 





Justice 


126 


ELEC 


ae te a tn re i a a i ae 











Vol. 


PAGE 


194 


361 





Justice of the Peace and Local Government Review Reports, February 2, 1963. 


126 INDEX TO REPORTS—ANALYTICAL INDEX 


ELECTIONS—continued 


paper of a candidate for election as county councillor for an electoral 
division in Wales was delivered at the appropriate place to the 
appropriate official. The nomination paper was substantially in 
accordance with form B prescribed in sch. 2 to the County and 
Borough Election Forms Regulations, 1951, but it was in the Welsh 
language, being, save for three exceptions, an exact translation of 
the form. The nomination paper was rejected by the returning officer 
on the ground that it was in Welsh, the words “ held invalid on the 
ground that the nomination paper is not in the prescribed form as 
laid down by statute” being indorsed on it. On the day of the 
election, the only other candidate was declared to have been elected. 
According to the census of 1951, 79 per cent. of the inhabitants of the 
electoral division were able to speak Welsh, and the returning officer 
and the elected candidate spoke, understood, and read it. The 
rejected candidate and other petitioners petitioned to have the 
election declared void:—Held, the nomination paper complied with 
reg. 1 of the County and Borough Election Forms Regulations, 1951, 
since it was “to the like effect ’’ as the form prescribed in sch. 1 
thereto; the fact that the nomination paper was in Welsh did not 
justify, in the special circumstances of the case the nomination 
paper being held invalid under r. 9 (1) of the Local Elections Rules 
applying r. 13 (2) of the Parliamentary Elections Rules; nor was the 
nomination paper an abuse of the right of nomination nor an obvious 
unreality, and so its rejection was not justifiable on those grounds, 
and, therefore, it was valid. (Evans and Others v. Thomas and 
Another. Q.B.D.) ... ane : e sad ‘ 
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EXTRADITION 

Contracting party; “territory’’; area within which writ of contracting 
party runs; exercise of de facto authority; political offence; necessity 
that offence should have been of political character where committed ; 
necessity that offence should have been committed as part of 
political struggle with object of advancing political movement; 
Extradition Act, 1870, s. 3 (1); Israel (Extradition) Order, 1960 
(S.I. 1960, No. 1660).—In the context of an extradition treaty, in 
determining whether an alleged offence took place within the “ terri- 
tory ”’ of a contracting party the important consideration is whether 
the writ of the contracting party ran within the area in question and 
whether the contracting party exercised de facto authority and control 
there. The Divisional Court is entitled to review the evidence before 
the magistrate who granted the warrant of committal with a view 
to extradition, but will interfere only if satisfied that no magistrate, 
properly directing his mind to the question, could reasonably have 
felt satisfied that the evidence was such that, if uncontradicted at the 
trial, a reasonably minded jury might convict on it. For the purpose 
of s. 3 (1) of the Extradition Act, 1870, to constitute a political 
offence, the offence must have been of a political character when 
committed and it is not enough that the issues involved have since 
become political. Nor is it enough that the offence was committed 
at a time when there was a political movement of the character in 
question. The offence must have been committed as part of a move- 
ment or struggle of a political nature and with the object of advancing 
it. (Re Shalom Schtraks. Q.B.D.) + a pes all an 277 


F 

FOOD AND DRUGS 

1. Sale to prejudice of purchaser; food not of substance demanded; 
““mock salmon cutlette’; alleged deficiency of fish; no recognised 
standard of quality; evidence of public analyst; ‘comparison with 
fish cake; fair minimum percentage of fish; Food and Drugs Act, 
1955, s. 2 (1).—-A company was charged with selling to the prejudice 
of the purchaser “‘ mock salmon cutlettes,’’ which were not of the 
substance of the article demanded, contrary to s. 2 of the Food and 
Drugs Act, 1955. The article contained 33 per cent. of fish. No 
standard was fixed by law as to the contents of the particular article. 
The public analyst gave evidence that a mock salmon cutlette should 
contain a substantial amount of fish, that it was superior to a fish 
cake, which must by law contain not less than 35 per cent. of fish by 
weight, and that the protein contents of the cutlette were, in his view, 
deficient. The justices dismissed the information. On appeal by the 
prosecutor :—Held, that justices were entitled to act on evidence that, 
whatever the true minimum might be, the content of the article in 
question was below it; that on the evidence of the public analyst 
the minimum content of fish for mock salmon cutlettes was some- 
thing more than 35 per cent., and that as the actual fish content of 
the cutlette was less than that, the justices should have found the 
offence proved. (Tonkin v. Victor Value, Ltd. and Another. Q.B.D.) 169 

2. Sampling; bottle of milk delivered to customer; bulk handed to 
sampling officer; half given to supplier and half to public analyst; 
availability of defence that container opened before sample taken; 
Food and Drugs Act, 1955, s. 91 (4), s. 94 (4), s. 108 (a) (1).—Bys. 91 
(4) (b) of the Food and Drugs Act, 1955, a sampling officer may, at 
the request of the purchaser, take a sample at a place of delivery. 
By s. 94 (4) it is a defence to a charge of an offence under the Act in 
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respect of a sample of milk taken after the milk has left the supplier’s 
possession to prove that the vessel in which the milk was contained 
was effectively closed and sealed at the time when it left his posses- 
sion, but had been opened before the person by whom the sample 
was taken had access to it. By s. 108 (1) where a sample has been 
procured under the Act no prosecution in respect of the article sam- 
pled shall be begun after the expiration, in the case of milk, of 28 
days from the day when the sample was procured. A supplier of 
milk delivered three bottles of milk at the residence of one H. The 
bottles were effectively closed and sealed at the time when they left 
the supplier’s possession. H opened one of the bottles, and, after 
testing the milk, came to the conclusion that it was adulterated. He 
replaced the cap on the bottle and the next day it was handed by 
H’s wife to the sampling officer for the county council. The officer 
divided into halves the amount handed to him, one of which he took 
to the public analyst for testing and the other of which he handed 
to the supplier for a similar purpose. Both tests showed that the 
milk contained about 55 per cent. extraneous water. Twenty-nine days 
after the taking of the alleged samples the sampling officer preferred 
an information against the supplier, charging him with unlawfully 
selling to the prejudice of H milk which was not of the substance 
demanded by the purchaser, contrary to s. 20 of the Act. The 
justices were of opinion that a sample had been procured under the 
Act and held that they were not prevented by s. 108 from hearing 
the case, and that the supplier was entitled to the defence approved 








A MOST WORTHY 
CAUSE 


The HOMES OF ST. BARNABAS provide in 
lovely country a really happy and secure old age 
to some 40 retired Anglican Clergy. Each has 
his comfortable quarters and full use of the fine 
library and common rooms. There are two 
Chapels where those who are able celebrate and 
conduct the Services. There is an infirmary 
wing under a S.R.N. 

Each resident pays what he can but that is 
insufficient. Please help to fill the gap by: 

lid LEGACY - COVENANT - DONATION 


Ful) particulars from: 
The Warden, Homes of St. Barnabas 


Dormans, Lingfield, Surrey 

















Justice of the Peace and Local Government Review Reports, February 2, 1963. Testice | 


552 INDEX TO REPORTS—ANALYTIOAL INDBX Vol. 126 


Foop anD Druas—conitinued PAGE Faw 
by s. 94 (4). On appeal by the sampling officer :—Held, for the pur- 
poses of the present case, s. 91 envisaged a sampling on the premises 
of the purchaser; what had there been taken was bulk, namely the 
whole of the remainder of the milk in the bottle, and not a sample; and 
so, accordingly, that section had no application; the justices were 
right in holding that the information was not too late in time, but 
were wrong in holding that the supplier was entitled to the statutory 
defence under s. 94 (4), because, as no sample had been taken, that 
subsection did not come into operation; and, therefore, the case must 
be remitted to the justices for determination. Per curiam: It may 
be undesirable that sampling officers should proceed as the officer 
did in the present case, because, by not going through the proper 
machinery of sampling, but by seeking to prove the case by other 
means, the sampling officer may thereby deprive the supplier of the 
statutory defence under s. 94 (4). (Dwerryhouse v. United Co-opera- 
tive Dairies, Ltd. Q.B.D.) oss — tes om abe on 
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HIGHWAYS AND FOOTPATHS 

1. Footway; obstruction; de minimis principle not applicable; placing 
or exposing for sale goods projecting into or over footway; no proof 
of actual obstruction of any person necessary; Town Police Clauses 
Act, 1847, s. 28.—Every member of the public is entitled to unre- 
stricted access to the whole of a footway, save in so far as he may be 
prevented by obstructions lawfully authorized. Subject to the de 
minimis principle, any encroachment on the footway which restricts 
a member of the public in the full exercise of that right and which is 
not authorized by law is an unlawful obstruction. Every member of 
the publie so restricted in the use of the footway is necessarily 
obstructed in that, to the extent of the obstruction, he is denied 
access to the whole of the footway and is so obstructed in his legal 
right to use the whole. On a charge of placing or exposing for sale 
any goods so that they project into or over any footway or beyond 
the line of any house, shop, or building at which they are exposed 
“so as to obstruct or incommode the passage of any person over or 
along such footway,” contrary to s. 28 of the Town Police Clauses 
Act, 1847, the prosecution are not obliged to allege or prove that any 
particular person was in fact so obstructed or incommoded, since any 
unlawful encroachment on a footway must be deemed to obstruct, 
and, a fortiori, to incommode, the passage of persons over and along it. 
(Wolverton U.D.C. v. Willis (Trading as 8. G. Willis & Sons). Q.B.D.) 84 

2. Overhead bridge; overhead beams, cables, etc.; office building 
spanning highway; building outside area of user of road where high- 
way crossed; requirement of consent or licence of highway 
authority; Highways Act, 1959, s. 151 (1), s. 152 (1).—A scheme 
was proposed for the erection of an office building about 500 ft. long 
and 52 ft. high, the length of the building to run transversely across 
a highway and to be partly on land on one side and partly on land 
on the other side. The span across the highway was to be formed 
by the three top floors of the five floors of the building on either side. 
The highway was 127 ft. wide and the span, which was to be 43 ft. 
wide, was to cross the full width of the highway. The underneath 
of the span was to be 17 ft. above the road surface and supported on 
three columns so as to leave a clear space for the passage of traffic. 
The three floors of the span each had a central corridor connecting 
the offices abutting on either side so that it would be possible for 
persons to cross the highway along the corridors. Beams, pipes, 
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cables, wires and other apparatus to provide for water, lighting, 
heating, etc., were to be installed in the span across the highway. 
On the question whether the licence or consent of the highway 
authority was required under s. 151 or s. 152 of the Highways Act, 
1959 :—Held, (i) as the primary object of the proposed span over 
the highway was not to afford a passage over the highway the build- 
ing could not be described as two office blocks connected by a bridge, 
and a licence to construct a way by means of a “ bridge ’’ over the 
highway within s. 151 (1) of the Highways Act, 1959, was not 
required; (ii) the beams, pipes, cables, etc., when incorporated in 
the span across the highway, would not exist as separate apparatus 
for which any consent could be required by s. 152 (1) of the Highways 
Act, 1959; and, therefore, no licence or consent of the highway 
authority was required. (New Towns Commission v. Hemel Hemp- 
stead Corporation. Ch.D.) on ng ; biti .. 450 


3. Private street works; objections; alleged cnnemnnaininanee extent 
of jurisdiction of justices; questions of policy for local authority; 
two resolutions by local authority; first for both foul water sewers 
and surface drainage in respect of two streets; second approving 
specification, plans, etc. for foul water sewers only; consideration by 
justices of unreasonableness of doing work in two stages; Highways 
Act, 1959, s. 174, s. 177 (1) (c).—A local authority, who had adopted 
the code of 1892, as set out in part 9 of the Highways Act, 1959, 
passed a resolution under s. 174 (1) of the Act for the sewering of 
two streets on an estate, drawing no distinction between foul water 
sewers and surface drainage. They passed a second resolution under 
s. 174 (2) of the Act approving specification, plans, etc., for foul water 
sewers only. The respondent objected that the proposed works were 
unreasonable on the grounds (i) that both kinds of sewering were 
required and that it was both practicable and cheaper to put them 
in at the same time, and (ii) that it was unreasonable to continue 
such works as were to be done to the two streets in question, since 
the whole of the estate required sewering and it would be very much 
cheaper if all the roads on it were sewered at the same time. The 
justices quashed the second resolution on the ground that it would 
be unreasonable to carry out the works proposed at the time and their 
decision was affirmed by quarter sessions. On appeal by the local 
authority to the Divisional Court :—Held, (i) that neither justices nor 
quarter sessions had any overriding powers over the policy of the 

84 local authority, and that, in considering whether proposed works 

were unreasonable or insufficient, they were limited to considering 
the reasonableness or sufficiency of the works to carry out the 
original scheme or object set out in the original resolution under s. 
174 (i); but (ii) that it was within their jurisdiction to decide not only 
that the plans adopted by the second resolution were insufficient to 
carry out the original resolution for full sewering, but also that it was 
unreasonable to do in stages what the original resolution proposed. 
On the last-mentioned ground, therefore, the decision of quarter 
sessions should be affirmed. = — U.D.C. v. Boldero and 
thers. Q.B.D.) ... 379 

4. Private street works; sequivesent that hentages eedd enewte; 
appeal to magistrates as person aggrieved; jurisdiction of magis- 
trates; no right to consider all the circumstances of case; no right 
to question policy of local authority; Highways Act, 1959, s. 189 (1), 
(2), s. 207.—The appellants were a local authority to whom “ the 
code of 1875 ” [see ss. 189 to 191 of the Highways Act, 1959] applied 
for the purpose of securing the execution of street works in private 
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streets. After complying with the statutory requirements with regard 
to plans, estimates and costs, etc., they served a notice, pursuant to 
s. 189 (1) of the Act, on certain frontagers requiring them to execute 
certain specified street works. Two of the frontagers appealed, as 
aggrieved persons, under s. 189 (2) of the Act, to a magistrates’ court. 
The magistrates were of opinion that they were entitled to consider 
all the circumstances of the case and to decide what in those cir- 
cumstances was just and equitable. They held that the condition of 
the street was caused by the appellants’ user and that, but for that 
user, the street would be adequate for the purposes of the frontagers. 
Accordingly they allowed the frontagers’ appeal. On appeal by the 
local authority to the Divisional Court:—Held, distinguishing the 
right of appeal to the Minister of Housing and Local Government 
given to a person aggrieved under s. 207 of the Act, that s. 189 (2), 
although it did not expressly limit the grounds of appeal, did not 
enable the magistrates to substitute their discretion for that of the 
local authority, who were to be judges whether the street was to be 
made up. Questions of policy were for the local authority and could 
not be inquired into by the magistrates. The magistrates were 
entitled to consider such matters as whether the street was a private 
street, whether the persons claiming to be aggrieved were frontagers, 
whether the works were excessive in extent, whether the cost had 
been correctly apportioned on a frontage basis. As the jurisdiction of 
magistrates was limited to examination of the requirements made and 
did not extend to a consideration of the question whether the require- 
ment ought to be made, and as the magistrates in the present case 
had taken into consideration matters which they were not entitled 
to consider, the case must be remitted to them with a direction to 
dismiss the complaint. (Batley Corporation v. Henry Crowther & 
Sons, Ltd. and Another. Q.B.D.) 


5. Street; unfenced source of danger “in or on any land ”’ adjoining 
street; works to obviate alleged danger; liability of landowner to 
execute; footpath to adjoining land raised above level of land in 
question; no separating fence; Highways Act, 1959, s. 144 (1).— 
By s. 144 (1) of the Highways Act, 1959: “If, in or on any land 
adjoining a street, there is an unfenced or inadequately fenced source 
of danger to persons using the street, the local authority in whose 
area the street is situated may, by notice to the owner or occupier 
of the land, require him . . . to execute such works of repair, pro- 
tection, removal or enclosure as will obviate the danger.’’ The words 
used at the beginning of this subsection are descriptive of a danger 
in or on the land to which the user of the highway may be subjected 
by something escaping or coming off that land, or which he may en- 
counter if he inadvertently steps off the highway. The appellant 
purchased land from a firm of builders who retained adjoining land 
for the purpose of developing it. In connexion with the proposed 
development of the adjoining land, the firm of builders made an 
agreement with the local authority whereby they constructed a road 
and footway, which for part of its length ran alongside the appellant’s 
land. The appellant’s land remained at its original level, but at one 
point the road and footway were raised above that levei. No fence sepa- 
rated the appellant’s land from the footpath. The local authority in 
whose area the road was situated served on the appellant a notice under 
the aforementioned subsection requiring him to execute works of re- 
pair, etc., to obviate an unfenced source of danger :—Held, that, as the 
source of the danger was the difference between the level of the foot- 
way adjoining the road and the appellant’s land, the difference in 
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HigHWAYs AND FoorratHs—continued 
levels was just as much in or on the highway as it was in or on the 
appellant’s land; that once a pedestrian had stepped off the road on 
to the appellant’s land, there was no danger for him to encounter; 
and that, accordingly, the appellant was not liable to execute the 
works. (Myers v. Harrow Corporation. Q.B.D.) : 


HOUSING 

1. Acts of general management of housing authority’s properties; insur- 
ance scheme arranged by authority to insure tenants’ personal and 
household effects; premiums collected by authority with weekly 
rent; Housing Act, 1957, s. 111.—Section 111 (1) of the Housing Act, 
1957, provides: ‘‘ The general management, regulation and control 
of houses provided by a local authority . . . shall be vested in and 
exercised by the authority.”’ In accordance with a resolution, a local 
authority arranged a scheme of insurance under which council tenants 
could insure their personal effects. The total amount insured for a 
dwelling was uniformly £575, and the tenants paid a premium of 5d. 
per week which was collected by the council’s officer at the same time 
as the rent. It was alleged that the effecting of insurance and the 
collection of premiums were ultra vires the local authority :—Held, 
the scheme was valid as the acts done to facilitate it were acts of 
general management of the property in the ordinary sense of the term 
and were within s. 111 (1), since the tenants would be likely to 
default in paying their rent if they lost their effects, and a prudent 
landlord might reasonably seek to protect his rent by facilitating 
insurance of personal effects by way of a collective policy against loss. 
(Attorney-General v. Crayford Urban District Council. Ch.D.) ; 

2. Acts of general management of housing authority’s properties; scheme 
to insure tenants’ personal and household effects; premiums collected 
by authority with weekly rent; Housing Act, 1957, s. 111 (1).— 
In accordance with a resolution, a local authority arranged a scheme 
of insurance under which council tenants could insure their personal 
effects. The total amount insured for a dwelling was uniformly £575, 
and the tenants paid a premium of 5d. per week which was collected 
by the council’s officer at the same time as the rent. The arrange- 
ments, after allowing for expenses, showed a small profit for the 
council :—Held, the tenants would be likely to default in paying their 
rent if they lost their effects and a prudent landlord might reasonably 
seek to protect his rent by facilitating insurance of personal effects 
by way of a collective policy against loss, and, therefore, the acts 
done to facilitate the scheme were acts of general management of the 
property within the meaning of s. 111 (1) of the Housing Act, 1957, 
and the scheme was valid. Decision of Pennycutck, J., (1962), 126 
J.P. 24, affirmed. (Attorney-General v. Crayford Urban District 
Council. C.A.) 


3. Clearance area; compulsory purchase order; well-maintained houses 


payment; duty of local authority to invite representation before 
deciding to pay a person other than the owner; Housing Act, 1957, 
s. 60 (2):—The plaintiff was the owner of two tenanted houses which 
he was liable to maintain and repair and which were well maintained. 
The houses were included in a clearance order and the Minister of 
Housing and Local Government, under s. 60 of the Housing Act, 
1957, directed the defendant council to make payments in respect of 
the houses and the plaintiff was informed accordingly. The public 
health inspector of the council, without obtaining or inviting any 
representation, evidence or documents from the plaintiff, made a 
report to the council in which he recommended that, having inspected 
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the houses, the whole of such payments should be made to the tenants 
of the houses under the proviso to s. 60 (2) of the Act. He produced 
no documents or particulars showing at whose expense work had been 
done on the houses. The public health committee of the council 
received the report, and, without any intimation to the plaintiff that 
it would be considered by them, decided that the payments were 
properly payable to the tenants in accordance with the inspector’s 
recommendations. This decision was subsequently confirmed by the 
council, again without intimation to the plaintiff. In an action by 
the plaintiff for a declaration that the purported decision of the 
council was invalid or ultra vires :—RHeld, (i) it was not incumbent on 
the plaintiff to make any representation to the council that he should 
receive the ‘ well-maintained ’’ payments and he was entitled to 
count on the council warning him if they were minded to apply the 
proviso to s. 60 (2); (ii) the obligation of the council under the 
proviso being to decide equitably between competing claims, each 
claimant should have been invited to put forward material in the 
form of documents and accounts which he desired to have considered 
and should have been afforded an opportunity of making comment 
on similar material put forward by a rival claimant which the council 
were proposing to consider, and each claim should receive considera- 
tion; accordingly the deci ion of the council was invalid. (Hoggard 
v. Worsbrough Urban District Council. Sheffield Asz.) ‘ se 


4. Compulsory purchase order; notice to treat and notice of entry served ; 


loss of right to enforce order; delay; abandonment; wltra vires; 
misconduct against other party; Housing Act, 1936, s. 74.—An 
acquiring authority which has served a notice to treat under a com- 
pulsory purchase order (i) is under a duty to proceed to acquire the 
land within a reasonable time, and, if they do not proceed within a 
reasonable time (what is a reasonable time being a question of fact) 
to acquire the property and pay the compensation, they may well 
lose their rights to enforce the notice: dictum of Lorp RomILiy, 
M.R., in Richmond v. North London Ry. Co. (1868) L.R. 5 Eq. at 
p. 358, approved; (ii) may evince an intention to abandon the notice 
to treat, viz., an intention that they do not propose to go on with the 
purchase at all, and this the landowner either may accept expressly 
or by conduct, or may refuse to accept, in which latter case he may 
enforce the notice if he makes his position clear and proceeds within a 
reasonable time: dictum of Eart Carrns in Tiverton & North Devon 
Ry. Co. v. Loosemore (1884) 9 App. Cas. at p. 489, explained; (iii) 
may show a continuing intention to acquire the land but for a purpose 
not authorized by the compulsory purchase order, in which case the 
further execution of the notice to treat may be restrained as ultra 
vires (as in Grice v. Dudley Corpn. (1957) 121 J.P. 466; [1957] 2 All 
E.R. 673). After service of notice to treat either party to a compul- 
sory purchase may have so conducted or misconducted himself in 
relation to the other party as to lose, against him, the right to enforce 
the notice to treat: dictum of Lorp BLacKBuRN in Tiverton & North 
Devon Ry. Co. v. Loosemore (1884) 9 App. Cas. at p. 496, cited. On 
March 25, 1952, a local authority made a compulsory purchase order 
under the Housing Act, 1936, s. 74, to acquire certain land for the 
purpose of providing housing accommodation under part 5 of that 
Act. The order was confirmed by the Minister on July 30, 1952. On 
August 13, 1952, the local authority served notice to treat on the land- 
owners, and from then until November, 1954, they were anxious and 
pressing to complete the acquisition of the land. In December, 1952, 
plans were approved for the erection of nine flats on the site and 
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PAGE building contracts entered into, and, on October 22, 1953, notice of 
entry was served on the landowners, who, however, caused delay until 
November, 1954. In that month, the landowners suggested that the 
local authority should purchase other land from them instead of the 
land the subject of the order, but despite several letters from the 
landowners’ representatives, the local authority gave no definite reply 
to this proposal, until July 10, 1956, when they rejected it but 
re-affirmed their desire to retain their interest in the land the subject 
of the order. On July 11, 1956, the landowners’ surveyors protested 
that this reply left the landowners ignorant whether the local authority 
would proceed with the compulsory acquisition or not. From then 
until August 25, 1958, there was no further correspondence between 
the parties. On August 11, 1958, the local authority wrote to the 
Central Land Board, to whom the landowners had applied for immedi- 
ate payment for loss of development rights on compulsory acquisition, 
stating that at that time it was not the intention of the local authority 
to proceed to acquire the land. The Central Land Board informed the 
landowners’ surveyors that it was understood that the local authority 
were not proceeding with the acquisition. On August 25, 1958, the 
landowners’ surveyors wrote asking the local authority to “‘ confirm 
that you have abandoned this purchase in order that we might advise 
our clients and obtain their instructions concerning the withdrawal 
of your notice to treat.””» On August 28, 1958, the local authority 
104 replied stating that the landowners would be informed as soon as a 
decision on the matter was reached. On November 13, 1958, the 
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local authority intimated that they intended to proceed with the 
acquisition. After further negotiations the landowners, on August 
21, 1959, instituted an action in which they obtained a declaration 
that the notice to treat and notice of entry were no longer effective. 
On appeal :—Held, (i) the delay was insufficient to disentitle the local 
authority from enforcing their rights since, on the facts and corres- 
pondence, the landowners were apparently acquiescing in the long 
delay and treating the notices as effectively on foot until August, 
1958; (ii) in order to constitute an abandonment of a notice to treat 
the intention no longer to carry out the notice to treat must be 
communicated to the vendor either expressly or by conduct, but this 
had not been done, as the local authority’s letter of August 11, 1958 
(which evinced such an intention and, if it had been addressed to the 
landowners, could have been accepted by them as showing abandon- 
ment), was a letter to the Central Land Board, not to the landowners; 
(iii) once the Minister had confirmed the compulsory purchase order 
under s. 74 of the Housing Act, 1936, the land could be acquired 
although it was not immediately required for housing purposes, so 
that, as it was conceded that the local authority bona fide intended 
to acquire the land for the purposes of part 5 of that Act, it was not 
shown that they were acting ultra vires; (iv) as the local authority 
were acting intra vires, the question whether they were exercising 
the powers entrusted to them reasonably or unreasonably was a matter 
over which the Court had no control; and, therefore, the authority 
were entitled to enforce the notice to treat of 1952 and the notice of 
entry of 1953. (Simpsons Motor Sales, London, Ltd. v. Hendon 
Corporation. C.A.) 


5. Conversion of house into separate dwelling-houses; adjoining house 


combined in conversion; Housing Act, 1957, s. 165 (b).—Section 165 
of the Housing Act, 1957, does not give jurisdiction to the county 
court to remove restrictive covenants affecting land so as to enable 
a local authority or an interested person to convert a dwelling-house 
into two or more separate dwelling-houses when an adjoining house 
is combined in the conversion. (Josephine Trust, Ltd. v. Champagne. 


HUSBAND AND WIFE 
1. Cruelty; condonation; revival by wilful neglect to maintain; revival 


by act not amounting to cruelty; jurisdiction of court.—Wilful neg- 
lect to provide reasonable maintenance for a wife can revive condoned 
cruelty, and can also itself constitute an act of cruelty. (Dunn v. 
Dunn. P.D.A.) 


2. Maintenance; child; child not a child of husband; child accepted by 


husband as one of the family; liability of child’s father to maintain 
child; Matrimonial Proceedings (Magistrates’ Courts) Act, 1960, 
s. 2 (5).—The parties were married in October, 1955. In November, 
1955, the wife left the husband. In February, 1957, the wife became 
housekeeper to a Mr. W, and shortly thereafter she began to live in 
adultery with W. In February, 1958, a child, S, was born to the wife 
and W and thereafter S was a member of the household of W. In 
May, 1960, the wife’s association with W ceased, and in October, 
1960, the wife and the husband were reconciled and resumed cohabita- 
tion. The husband knew of the wife’s association with W, condoned 
it, and accepted the child S as one of the family. In February, 1961, 
the husband left the wife who caused a summons to be issued on her 
complaints that he had deserted her and wilfully neglected to provide 
reasonable maintenance for her and the child, 8. Notice of the hearing 
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was given to W pursuant to s. 4 (6) of the Matrimonial Proceedings 
(Magistrates’ Courts) Act, 1960. At the hearing, W admitted that 
he was the father of S and asked for the child’s custody. The justices 
found the wife’s complaints proved and ordered the husband to pay 
£2 a week for her maintenance; they granted custody of the child 8 
to the wife and ordered the husband to pay £1 a week for the child’s 
maintenance on the assumption that it would cost more than that to 
keep the child. On appeal :—Held, (i) in s. 2 (5) of the Matrimonial 
Proceedings (Magistrates’ Courts) Act, 1960, which required the 
court, in considering what provision should be made in a matrimonial 
order for payments by a party in respect of a child who was not his 
child, to have regard to the extent to which that party had assumed 
responsibility for the child’s maintenance, the word “extent” was 
not used with temporal significance; in the present case the husband 
had assumed full responsibility for S’s maintenance, albeit only for 
four months, and the relevant extent of the husband’s responsibility 
would accordingly be full; but (ii) W was under “ liability ” (in the 
sense of being ‘‘ answerable for ”’) the maintenance of S within s. 2 
(5) of the Act of 1960, although no affiliation order had been made, 
since the fact of S having been a member of his household within 12 
months after her birth was prima facie evidence that he had paid 
money for her maintenance (for the purposes of s. 2 (1) (b) of the 
Affiliation Proceedings Act, 1957); accordingly, as the justices 
appeared not to have taken into account W’s liability, which s. 2 (5) 
of the Act of 1960 required them to take into account, the case would 
be remitted to another panel of justices for re-assessment of the 
maintenance ordered to be paid by the husband for S. Per Curiam: 
In such a case as the present justices should adjourn their final 
adjudication under the Matrimonial Proceedings (Magistrates’ 
Courts) Act, 1960, in order to allow the wife to take affiliation pro- 
ceedings, where appropriate making an interim order. (Roberts v. 
Roberts. P.D.A.) ... ; was joi 


3. Maintenance; maintenance of wife; circumstances of separation of 


parties; order for maintenance of child; right of wife to order for 
own maintenance.—The parties separated on June 13, 1961. On 
July 14, 1961, the wife caused a summons to be issued against the 
husband on her complaints that he had been guilty of persistent 
cruelty towards her and had wilfully neglected to provide reasonable 
maintenance for her and their infant child. On August 1, the justices 
made an interim order for the maintenance of the child at the rate of 
£2 per week. The complaints were heard on October 17 and adjourned 
for further hearing on November 17, when the justices dismissed the 
charge of persistent cruelty, but found that the husband had been 
guilty of wilful neglect to provide reasonable maintenance for the wife 
and child. They committed the custody of the child to the wife and 
ordered the husband to pay her £2 per week as maintenance for herself 
and £2 per week as maintenance for the child. On an appeal by the 
husband against that part of the order which related to the main- 
tenance of the wife :—Held, (i) if the husband were alone to blame for 
the separation of the parties, the order for maintenance for the child 
could be varied subsequently in appropriate changed circumstances 
so as to provide maintenance for the wife; (ii) if the parting were 
consensual (without stipulation exonerating the husband from 
liability for the child’s maintenance) his wilful neglect to maintain 
the child enabled an order for maintenance of the wife to be made in 
addition to an order for maintenance of the child; (iii) if the wife 
had been guilty of desertion the husband could not be convicted of 
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wilful neglect to provide reasonable maintenance for her, but he 
could be guilty of wilful neglect to provide reasonable maintenance for 
the child of the marriage; (iv) with this guidance to the justices the 
case would be remitted for re-hearing. (Young v. Young. P.D.A.) .. 


4. Summary proceedings; appeal; justices’ reasons; contents; Matri- 


monial Causes Rules, 1957 (S.I. 1957 No. 619), r. 73 (3).—The justices’ 
reasons for their decision prepared, in accordance with the Matri- 
monial Causes Rules, 1957, r. 73 (3), for the purpose of an appeal to 
the Divisional Court, should set out whether the justices believe in 
substance the evidence of one party or the other, or, if they cannot 
accept either party’s evidence in full, should set out with great preci- 
sion what facts they do find proved, and should be signed by the 
justices themselves, or by those justices who concur in the stated 
reasons. (Theobald v. Theobald. P.D.A.) ; 


J 


JUSTICES 
1. Clerk; note passed to chairman on conclusion of hearing of charge; 


argument on facts in favour of conviction set out in notice; con- 
viction quashed.—On a charge of larceny heard summarily the 
defendant put forward the defence that he intended to return the 
article alleged to have been stolen. At the conclusion of the hearing, 
before the justices retired to consider their decision, the clerk to the 
justices handed to the chairman a note, which contained an argument 
on the facts in favour of conviction:—Held, that it was wholly 
improper for a justices’ clerk to seek to influence the justices by a 
representation addressed to the facts of the case and it was equally 
improper for justices to allow their clerk to do so; in the circum- 
stances of the case the conviction must be quashed. (R. v. Stafford 
Borough Justices. Ex parte Ross. Q.B.D.) 

2. Examining magistrates; remand; adjournment granted at request of 
Crown before any evidence called; whether magistrate has discretion 
to remand accused in custody or must remand on bail; Magistrates’ 
Courts Act, 1952, s. 6 (1), s. 105 (1).—-Where a magistrates’ court, 
sitting in the capacity of examining justices, remand an accused 
person under the Magistrates’ Courts Act, 1952, s. 6 (1), before 
beginning to inquire into the offence charged, they have a discretion 
under s. 105 (1) of that Act to remand the accused person in custody 
or on bail, and there is no overriding requirement that bail is to be 
granted in all cases where sworn evidence connecting the accused 
person with the crime has not yet been given. (R. v. Guest. Hx 
parte Metropolitan Police Commissioner. Vac. Ct.) 


3. Information; defect; correct enactment under which information 


laid not specified; lack of particulars; objection by defence at 
outset of hearing; failure to amend; validity of conviction; Magis- 
trates’ Courts Act, 1952, s. 100; Magistrates’ Courts Rules, 1932 
(S.I. 1952 No. 2190), r. 77.—By s. 100 of the Magistrates’ Courts 
Act, 1952: “*(1) No objection shall be allowed to any information 

. for any defect in it in substance or in form . . . (2) If it appears 
to a magistrates’ court that any variance between a summons. . . 
and the evidence . . . is such that the defendant has been misled by 
the variance, the court shall, on the application of the defendant, 
adjourn the hearing.” The appellant had been convicted of driving 
without due care and attention and had been disqualified, under s. 6 
(3) of the Road Traffic Act, 1934 (replaced by s. 104 (2) of the Road 
Traffic Act, 1960), for holding or obtaining a driving licence until he 
passed a driving test. He subsequently obtained a provisional licence 
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JusTICES—continued 
under s. 109 (3) of the Act of 1960. Contrary to a condition of that 
licence, he drove on a road without exhibiting “ L” plates. An 
information charged him with driving while disqualified, contrary to 
s. 104 (3) and s. 109 (3) of the Act of 1960. The information did not 
refer to “‘L”’ plates, nor to a contravention of s. 110 of the Act. 
At the outset of the hearing, before any evidence was given, objection 
was taken on behalf of the defence with regard to the inadequacy of 
the information, but by the consent of the defence, subject to this 
objection, evidence was heard, and, without the information having 
been amended, the appellant was convicted of an offence against 
s. 110 of the Act. On appeal :—dHeld, that, assuming that s. 100 of 
the Magistrates’ Courts Act, 1952, could be applied, as the prosecu- 
tion had been put on notice and as no amendment of the informa- 
tion had been made by the magistrates, the magistrates had convicted 
on a bad information, and the conviction must be quashed. Per 
curiam: As the appellant was a person disqualified for holding or 
obtaining a licence and had driven in breach of a condition of his 
provisional licence during the period of disqualification, he was not 
protected by that licence or by s. 109 (3) of the Act, and was prima 
facie guilty of an offence against s. 110. (Hunter v. Coombs. Q.B.D.) 

4. Quarter sessions; appeal; abandonment; application to withdraw 
notice of abandonment; abandonment not a nullity by reason of 
mistake or fraud; no jurisdiction to entertain application.—An 
appellate criminal court always has inherent jurisdiction, in a case 
where a criminal appeal has been abandoned, to decide whether the 
notice of abandonment is a nullity as having been given under mistake 
or as the result of fraud. No appellate criminal court can entertain 
an appeal which has been validly abandoned, in the absence of 
express statutory power, and in this respect quarter sessions is in no 
different position from the Court of Criminal Appeal. (R. v. Essex 
Quarter Sessions. Ez parte Larkin. Q.B.D.) ... 

5. Quarter sessions; conviction of road traffic offence; committal for 
sentence with a view to borstal training; power to order disqualifica- 
tion at same time as committal; Magistrates’ Courts Act, 1952, 
s. 28, s. 83 (3) (d); Road Traffic Act, 1960, s. 104 (1), s. 105 (1).— 
Where magistrates commit an offender to quarter sessions for a road 
traffic offence under s. 28 of the Magistrates’ Courts Act, 1952, with 
a view to a sentence of borstal training being passed, they have 
power also to disqualify the offender for holding a driving licence, as 
the order of disqualification does not for the purposes of s. 28 amount 
to a sentence. (R. v. Surrey Quarter Sessions. Hz parte Ager samrvrs 
Police Commissioner. Q.B.D.) 

6. Summary trial; three informations heard together ; no consent, express 
or implied, by defendant; convictions quashed.—It has always been 
a principle of law that a defendant can be called on to answer only 
one charge at a time unless he consents, expressly or impliedly, to 
more than one information being heard together. A magistrates’ 
court should, therefore, never proceed to hear two or more informa- 
tions together without expressly asking the defendant whether he 
consents to that course; if he does consent, the information may be 
heard together. (Brangwynne v. Evans. Q.B.D.) et wo nai 


L 
LAND DRAINAGE 
1. Breach of duty; maintenance of drainage works; embankment; 
statutory duty to maintain under local Act; transfer of obligation to 
river board; right of action for damages; exclusion of right of action 
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by enactment conferring default powers on Minister of Crown; Scaris- 
brick Estate Drainage Act, 1924, s. 16 (2); Land Drainage Act, 1930, 
s. 12; River Boards Act, 1948, s. 22.—Subsequent to the death in 
1860 of the owner of an estate including reclaimed farm land at 
Martin Mere, lands, including Martin Mere, were partitioned, the 
trustees of the unpartitioned land convenating with the partition 
freeholders to continue and maintain at the expense of the lands 
remaining unpartitioned the existing drainage system, which included 
a bank protecting Martin Mere from water in Broad Ditch. In 1924, 
by the Scarisbrick Estate i Act, 1924, commissioners were 
constituted with the duty, by s. 16 (2), duly to maintain the embank- 
ments and drainage system, and with power to levy drainage rates 
from the occupiers of all the protected lands (including Martin Mere), 
who, if tenants, were (by s. 23) entitled to deduct the amount from 
their rent. By s. 55 of the Act the trustee’s obligations were deter- 
mined and the commissioners were required to keep them indemnified 
against any neglect by the commissioners. By virtue of the Land 
Drainage Act, 1930, and the River Boards Act, 1948, and instruments 
made thereunder, the functions and liabilities of the commissioners 
were transferred successively to a catchment board and to the 
defendants, a river board. By s. 12 of the Act of 1930 the Minister 
of Agriculture and Fisheries was empowered to give directions to 
catchment boards with respect to the performance of their duties on 
complaint by a local authority or internal drainage board, and by 
s. 22 of the Act of 1948 the Minister of Health and the Minister of 
Agriculture were empowered to exercise the wider powers conferred 
by that section if a complaint were made to them that a river board 
had failed to exercise any of their functions in a case where they 
ought to have done so. In 1957 the bank broke owing to failure by 
the defendant board to maintain it as required by s. 16 (2) of the 
Act of 1924, and the land of the plaintiff, who was a tenant farmer 
and occupier of part of Martin Mere, was flooded :—Held, (i) the 
commissioners were subjected by the Act of 1924 to a duty to take 
all reasonable steps to protect the protected lands at the expense of 
the occupiers and, if they failed, were liable in damages, particularly 
as the trustees of the estate, whom they superseded in this respect, 
would have been liable in covenant to the freeholders of the parti- 
tioned land; this liability of the commissioners extended in favour of 
the occupiers of the protected lands, as they were liable to the com- 
missioners for the drainage rates; and, therefore, the plaintiff was 
entitled to recover damages from the defendant board for breach of 
duty under s. 16 (2) of the Act of 1924. Coe v. Wise [1866] L.R. 1 
Q.B. 711 applied; (ii) the occupiers’ right of action for breach of 
statutory duty was not divested by virtue of s. 22 of the River 
Boards Act, 1948. ae v. Lancashire River Board. Man- 
chester Asz.) an 


2. Drainage board; duty to an denen rate; premises not eumeine to 


income tax under sch. A; rate based on current annual value; other 
premises in area assessed at figure related to sch. A value in 1936; 
reduction by justices of rate to same standard as that applicable 
to other premises in area; no error in law in justices’ decision; Land 
Drainage Act, 1930, s. 24 (4), s. 29 (2).—By s. 29 (2) of the Land 
Drainage Act, 1930: ‘“ .. . where any land is not assessed for the 
purposes of income tax under sch. A of the Income Tax Act, 1918 
as amended ... the annual value thereof for the purpuses of 
drainage rates shall be such value as may be determined by the 
drainage board.” A drainage board had the responsibility under 
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LAND DRaAINAGE-- continued 








s. 24 of the aforementioned Act of levying a drainage rate to finance 
its operations as a board. The board had to consider the assessment 
of certain premises which had not previously been rated and had 
not been assessed to income tax under sch. A of the Income Tax Act, 
1918, as amended. In 1959 the board determined the annual value 
of these premises for the purpose of drainage rates at the current 
annual value, i.e., the annual value for 1958. Almost all the other 
premises in the area of the board had been assessed to sch. A 
income tax and for the purpose of drainage rates were assessed at a 
figure related to their value in 1936, which was the year when the 
last quinquennial assessment for the purpose of sch. A income tax 
was made. On appeal by the owners and occupiers of the premises in 
question, under s. 29 (3) of the Act of 1930, the justices reduced the 
assessment on the ground that it was proper for the board to make 
their determination on the basis on which the premises would have 
been valued if the value had been determined for the purpose of 
sch. A tax. On application by the board for an order of certiorari 
to quash the decision of the justices on the ground that there was 
an error of law on its face:—Held (Stapz, J., dissenting): that there 
was no error of law on its face, as there was no clear statutory 
formula governing the assessment of annual value which fell to be 
determined by the board and that the justices were, accordingly, 
entitled to have regard to fairness and equality and apply the same 
standard of valuation as had been applied by the board to other 
premises in their area. (R. v. Hastings Justices. Ex parte Pevensey 
Levels Internal Drainage Board. Q.B.D.) ne eas bb 
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LANDLORD AND TENANT 
Small tenement; recovery; notice to quit; refusal of tenant to leave; 


notice of intended application for warrant for recovery of possession ; 
notice signed by housing manager as agent of local authority; validity 
of notice; Small Tenements Recovery Act, 1838, 8. i, 5. +; mousing 
Act, 1957, s. 158 (2), s. 166 (2).—The applicant was a weekly tenant 
of premises which would not ordinarily have come within the Small 
Tenements Recovery Act, 1838, but, as they were owned by the 
local authority, the respondents came within s. 158 (2) of the Housing 
Act, 1957. The applicant’s tenancy was determined by a notice to 
quit signed by the clerk to the respondents in accordance with 
s. 166 (2) of the Act of 1957. On the applicant refusing to give up 
possession, the respondents served on her an application in the 
manner prescribed by s. 2 of the Act of 1838, namely, a written 
notice under s. 1 of that Act, as extended by s. 158 (2) of the Act of 
1957, of intention to apply to the justices for a warrant to recover 
possession. That notice was signed by the housing manager as 
agent for the local authority. The housing manager was authorized 
by resolution of the local authority to serve the notice, but was not 
a person authorized to sign notices by s. 166 (2) of the Act of 1957. 
The justices issued the warrant. On application by the applicant 
to quash the decision of the justices on the ground that the notice of 
intention to apply for the warrant had been invalidly signed :— 

Held (AsHwortH, J., dissenting): that the notice of intended applica- 
tion was signed by an agent of the landlord within the meaning of 
s. 1 and s. 7 of the Act of 1838, which were applied to the present 
proceedings by virtue of s. 158 (2) of the Act of 1957; that the re- 
quirements of s. 166 (2) of the Act of 1957 did not apply to a notice 
of intended application for a warrant; that, accordingly, the notice 
was validly signed; and, therefore, certiorari would not issue. (R. v. 
Berkshire (Forest) Justices. Hx parte Dallaire. Q.B.D.) ai 


LOCAL GOVERNMENT 
1. Audit; surcharge; application for relief; circumstances to be con- 


sidered by the court; discretion of court to grant; Local Government 
Act, 1933, s. 230.—The granting of a declaration under s. 230 (1) 
of the Local Government Act, 1933, that a person surcharged has 
acted reasonably or in the belief that his action was authorized by 
law and the granting of relief from personal liability under s. 230 (2) 
are two separate steps involving different considerations and so a 
person in whose favour such a declaration is made is not auto- 
matically entitled to relief from personal liability. A borough 
council acting under the Requisitioned Houses and Housing (Amend- 
ment) Act, 1955, had de-requisitioned premises from time to time 
in respect of which the council had subsequently made payments 
to the landlords pursuant to s. 4 (4) of the Act. Under s. 4 (4) on 
de-requisition of premises and on the licensee’s becoming statutory 
tenant the recoverable rent of the premises must not exceed that 
last payable by the ex-licensee to the local authority “except so 
far as the local authority may from time to time determine ”’ and 


any deficiency from the rent otherwise recoverable must be paid by 
the local authority to the landlord. The council originally made no 
determination under s. 4 (4). The rents of the de-requisitioned 
premises increased in consequence of the Rent Act, 1957. By 
resolutions of October, 1957, and March, 1958, the council resolved that 
the whole of valid increases consequent on the Rent Act, 1957, in rent 
of the de-requisitioned premises should be borne by the council, that 


Vol. 


PAGE 


48 








Justice 


126 


A 


me 2 bee 


_ 


ee a A eo ) i in a en a ee 


Ih & fost ee 4.4 4 4 Oe 


2. Ek 


_— 


ll hill en ge i ti. ian oe ioe Mm an —-- han. ee an ae! 





PAGE 








Justice of the Peace and Local Government Review Reports, February 2, 1963. 


126 INDEX TO REPORTS—ANALYTICAL INDEX 


Loca GOVERNMENT—continued 


is 10 say, should be paid out of the general rate fund. Payments 
‘were made accordingly. The district auditor surcharged certain 
borough councillors with a sum of £200, as being unlawfully paid, 
on the ground (among others) that the council had not properly 
exercised their discretion under s. 4 (4). On appeal under the Local 
Government Act, 1933, s. 228, by six of the councillors surcharged, 
the court, in Taylor v. Munrow (1960) 124 J.P. 207, found that the 
council’s decisions were arbitrary, in that their real reasons were 
that they would not adopt any test of means of the tenants con- 
cerned and that they disliked Parliament’s action in passing the 
Rent Act, 1957, and, accordingly, upheld the surcharge. Meanwhile, 
further sums amounting to some £1,400 had been paid out of the 
general rate fund in respect of such increases for the year ending 
March 31, 1959. In January, 1961, the district auditor disallowed 
the sum of £1,400 and surcharged 23 of the borough councillors 
with that sum as being a loss to the funds of the council negligently 
incurred by them. On applications by certain of those councillors 
for declarations under s. 230 (1) of the Local Government Act, 1933, 
that they had acted reasonably or in the belief that their actions 
were authorized by law, and for relief from personal liability from 
the surcharge under s. 230 (2):—Held: there was proper ground in the 
cases of all the applicants for making the declaration under s. 230 (1) 
of the Local Government Act, 1933, as the court had come to the 
conclusion that all of them had honestly believed that what they 
did was authorized by law and had not, by their actions, shown 
that they were completely unfit to take part in local government, but 
the applicants had not satisfied the court that they should be relieved 
wholly or in part from personal liability under s. 230 (2), for they 
had acted contrary to advice tendered to them by their town clerk 
and had their attention drawn to Ministry circulars suggesting 
what the right course of action was. (Annison and Others v. District 
Auditor for the Metropolitan Borough of St. Pancras and Another. 
Taylor and Others v. Same. Q.B.D.) 

2. Elector; right to inspect county council documents; atn for pay- 
ment of money; request to inspect all such orders for named financial 
year; no particular orders specified; information against official in 
charge of documents; alleged obstruction; London Government 
Act, 1939, s. 173 (3), (7).—The appellant, a local government elector 
for the county of London, asked the respondent, an official employed 
by the London county council who had custody of orders for the 
payment of money made by the council, to allow him to inspect 
all orders for the payment of money for the financial year 1959-60. 
The appellant did not specify any particular order or orders that he 
wished to see. The respondent produced to the appellant a number 
of documents showing the transfer of sums from one account of the 
county council to another, but they did not show to whom the final 
payments were to be made nor the purpose of the payments, and the 
respondent did not produce any other documents at that time. The 
accounts of the council were soon afterwards deposited for public 
inspection and during that period the appellant saw every document 
that he wished to see, including schedules of bills certifying payment 
out of the general account, and the items on those schedules amounted 
to some thousands. The appellant preferred an information against 
the respondent alleging an offence against s. 173 (7) of the London 
Government Act, 1939, in that he had obstructed a person entitled to 
inspect the council’s documents. At the close of the case for the prose- 
cution the magistrate on her own motion dismissed the information 
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on the ground that the appellant’s request was invalid inasmuch 
as he did not specify the documents which he wished to see. On 
appeal: Heid, that, as s. 175 (3) did not require that a request should 
be for a specific document or specific documents only, the request to 
inspect all the orders for payment of money for a particular financial 
year sufficiently identified the documents which the appellant desired 
to see; and that, as at the time of the hearing of the information it 
had not been shown what documents were and what were not orders 
for the payment of money, or how many there were, it was impossible 
to say at that stage that the request was an abuse of the appellant's 
rights, abuse being always a question of degree. The information 
must, therefore, be remitted to the magistrate to be heard and 
determined. (Evans v. Lloyd. Q.B.D.) 

3. Elector; right to inspect minutes of county comall; "planning per- 
mission; refusal by planning committee; committee acting under 
delegated powers; minutes of committee not minutes of county 
council; London Government Act, 1939, s. 173 (1), (7).—The res 
pondent, a local government elector for the area of the London 
county council applied to the council for planning permsision for the 
use of his private address for professional purposes. Permission was 
refused by the town planning committee of the council acting under 
powers delegated by the council to the committees under s. 67 (1), 
the London Government Act, 1939, by virtue of which the committee 
could act finally without reporting to the council. The respondent 
then instituted an action against the council, which was defended 
by them, relating to the refusal. The respondent applied to the 
appellant, who was employed by the council and acted as assistant 
to the clerk of the town planning committee under s. 173 (1) of the 
Act of 1939, to see the minutes of the town planning committee 
dealing with the decision to refuse the respondent planning per- 
mission and to defend his action. The appellant, who had custody 
of the minutes, acting on instructions, refused to show the minutes to 
the respondent, and he was convicted of obstructing the respondent, 
a person entitled to inspect those documents, contrary to s. 173 (7) 
of the Act of 1939. On appeal by the assistant to the clerk of the 
town planning committee:—Held, that the conviction must be 
quashed as the minutes of a committee to whom functions were 
delegated were not the minutes of the council, and, although the 
acts done by the town planning committee might be in law the acts 
of the council, the meeting and minutes of the committee remained 
proceedings and minutes of the committee and not of the council. 
(Wilson v. Evans. Q.B.D.) 

. Statutory nuisance; proceedings in High Court instituted tehee 
resolution that remedy by summary proceedings inadequate; resolu- 
tion passed three days later; Public Health Act, 1936, s. 100.— 
On July 21, solicitors for a local authority issued a writ claiming, 
inter alia, injunctions against the defendant in respect of his use of 
land as a caravan site in such a way as to amount to a statutory 
nuisance under the Public Health Act, 1936. The local authority 
had previously served abatement notices in respect of the site on the 
defendant, but the defendant had issued a writ against the local 
authority claiming a declaration that these notices were ultra vires, 
void and of no effect, with the result that any summary proceedings 
against him by the local authority were stayed. On July 24, 1961, 
the local authority in council passed a resolution under s. 100 of 
the Public Health Act, 1936, that ‘the council being of opinion 
that summary proceedings would afford an inadequate remedy to 
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secure compliance with abatement notices served ...do take pro- 
ceedings in the High Court against such person or persons as it may 
be considered necessary for the purpose of securing the abatement 
or prohibition of statutory nuisances at”’’ the caravan site. On 
August 9, 1961, on the hearing of a motion for interlocutory relief the 
defendant raised the preliminary point that the local authority’s 
proceedings were not competent because the council had not, at 
the date of the issue of the writ, passed such a resolution as was 
envisaged by s. 100 of the Act of 1936.—Held (Witmer, L.J., 
dissenting), the resolution of a local authority under s. 100 of the 
Public Health Act, 1936, was not & condition precedent to the com- 
mencement of an action for a statutory nuisance in the High Court; 
in any event the necessary opinion of the local authority existed at the 
date of the issue of the writ in the present case; and, therefore, 
the authority’s action was competent. (Warwick Rural District 
Council v. Miller-Mead. C.A.) os te ioe ey: = 


M 


MARKETS AND FAIRS 
Disturbance of right to hold: . .ual fair or wake; enclosure award made 
pursuant to private statu’ ..ppointing certain parcels of land in parish 
on which inhabitants might hold an annual fair; no annual fair or 
wake held within living memory; one parcel acquired by defendant 
in ignorance of right; planning permission obtained by defendant and 
building begun; action by inhabitants of parish to preserve right 
to hold fair; existence of right; abandonment and waiver; right 
to maintain action by inhabitants; Local Government Act, 1894, s. 6. 
—A private Act of Parliament of 1799 directed some open and 
common fields, commons and waste grounds in a parish to be divided, 
allotted and enclosed and provided that this should be determined 
by named commissioners, which determination was set out in an 
enclosure award. The Act recited that the inhabitants of the parish 
were, by ancient usage, entitled to hold a fair or wake annually on 
the Friday in Whitsun week on a part of the waste lands of the parish 
and enacted that the commissioners should be empowered to appoint 
a parcel of the waste lands for the purpose of holding the fair on it, 
as near as possible to the place where it was most commonly held, 
and that the inhabitants should forever after have the same right to 
hold it on the same day on the appointed parcel and enjoy and 
exercise all the rights and privileges thereon as they had before the 
passing of the Act. It further enacted that the surface of the 
appointed parcel should not be disturbed. By the award the com- 
missioners allotted three adjoining parcels (known as plots 277, 
278 and 279, in the action), to named recipients subject to holding the 
annual fair thereon. Until Whitsun, 1960, no such fair had been 
held within living memory although in a newspaper printed in 1875 
there was reference to an annual fair being held in the parish. Plot 
277 had been conveyed to the parish council in 1930 to be preserved 
as an open and accessible pleasure space subject to the right to hold 
an annual fair or wake. On this plot a villago hall had been built 
and there was a children’s playground and an area suitable for 
cricket pitches. Plot 278 was owned by the local tennis club and 
was laid out with hard courts and a pavilion. Plot 279 was acquired 
by the defendant in 1958, and his abstract of title, which commenced 
in 1900 contained no reference to the right to hold a fair thereon. 
Planning permission to erect one house on this plot had been granted 
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in 1957 to the defendant’s predecessor in title, following a public 
inquiry to which one of the plaintiffs had submitted an objection 
in which he made no reference to the restrictions in the enclosure 
award. In 1959, the local planning authority having given permis- 
sion, the defendant began to build five dwellings on the plot. The 
defendant caused a special parish meeting to be held with the inten- 
tion of securing approval of an application to alter the award by 
excluding the plot from its ambit but the inhabitants at the meeting 
resolved to protect their rights and called on the parish council to 
act in that respect. The parish council took no action and the 
defendant continued to build. The plaintiffs, inhabitants of the 
parish, brought an action on behalf of themselves and all inhabitants 
other than the defendant for declarations and injunctions whose 
effect would be to preserve the alleged right to hold an annual fair on 
the defendant’s land. The defendant denied the existence of the 
right, and contended that, even if it existed, it had long since been 
released, waived and abandoned, and that in any event the action 
was not maintainable at the instance of the plaintiffs but that the 
Attorney-General should have been made a party, or, alternatively, 
that the parish council was the only proper complainant :—Held, 
(i) the defendant, whose title to plot 279 originated from the award, 
was bound by the restriction that the award placed on the property, 
and, although the Act did not recite that the right to hold the fair 
or wake was proved to exist, the proper inference was that the right 
of the inhabitants to use some land within the parish for a fair or 
wake could not be questioned in 1799, and the three parcels of land 
were properly allocated by the award to secure the continuance of the 
fair or wake; (ii) the action was maintainable at the instance of the 
plaintiffs since (a) the Attorney-General was not a necessary party, 
as the right to hold the fair, as distinct from the right to have it held, 
was a private right; and (b) the right to hold the fair was a right of 
property and was not one of the “ powers, duties or liabilities ”’ 
transferred by s. 6 (1) (a) of the Local Government Act, 1894, to the 
parish council, and accordingly the parish council was not the proper 
plaintiff to the exclusion of the actual plaintiffs; (iii) there was no 
evidence that the right had been released, waived or abandoned 
since (a) there was no evidence that the adaptation of plot 278 
precluded the use of the plot as a site for temporary structures 
such as the purposes of a fair might require; (6) there was nothing 
in the evidence which established any unsuitability in the present 
condition of plot 277 for the purposes of a fair; (c) the fact that in 
1960 and 1961 village activities having certain characteristics of a 
fair were held on plot 277 and not on plots 278 and 279, did not 
establish that these two latter plots would not reasonably be required 
in the future if the inhabitants desired to exercise their franchise; 
(d) the fact that plot 279 had not been previously acquired by village 
interests did not justify the inference that the inhabitants were 
uninterested in its retention for the purposes of the franchise for 
there was no evidence of it having been on offer when the others 
were acquired; (e) there was no evidence that the plaintiff who had 
entered an objection at the inquiry in which no reference was made 
to the restrictions in the enclosure award was at that time aware 
of his alleged right nor any evidence that the absence of any reference 
to it by anyone played any part whatever in the decision to grant 
the planning permission sought. (Wyld and Others v. Silver. Ch.D.) 


Vol. 








Just 


12¢ 


NA 
Ap 


Si 


a cs 


e2z> 








Vol. 





Justice of the Peace and Local Government Review Reports, rebruary 2, 1943. 


126 INDBX TO REPORTS—ANALYTICAL INDEX 569 
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NATIONAL ASSISTANCE 
Application; assistance in respect of illegitimate child being given by 


National Assistance Board; application by Board for affiliation 
order; order directing payments by putative father for Board; re- 
marriage of mother; national assistance no longer paid to mother; 
variation of order by ordering payments for mother; application by 
putative father to revoke order; whether justices’ powers under 
statute effective only while national assistance being given; National 
Assistance Act, 1948, s. 44 (1) (a), (b).—By s. 44 (1) of the National 
Assistance Act, 1948, the provisions of that section “shall have 
effect where—(a) assistance is given under part 2 of this Act by 
reference to the requirements of an illegitimate child...” The 
National Assistance Board, who were giving assistance in respect of 
an illegitimate child, applied for an application order under s. 44 (2) 
of the Act, and the justices ordered the putative father to pay a 
weekly sum for the maintenance and education of the child, until 
the child attained the age of 16 or died, such payments to be made 
to the clerk of the court on behalf of the Board. The mother subse- 
quer. y married and no national assistance after the marriage was 
paid to her on behalf of the child. She applied for a variation of the 
order under subs. (6) and the justices varied the order, directing that 
the payments should be made to the clerk of the court on her behalf 
instead of on behalf of the Board. The putative father then applied 
to the justices to revoke the application order as varied on the 
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NATIONAL ASSISTANCE—continued 


ground that their powers under s. 44 were effective only so long as 
assistance was being given. On appeal by the mother to the 
Divisional Court :—Held, that s. 44 (1) created a condition precedent 
whereby the Board could not apply for an application order unless 
or until they had given assistance in respect of the illegitimate child, 
but, that once the order had been obtained, the operation of the sub- 
section was not limited to the period during which assistance was 
being given, and the order was no different in force and effect from 
one originally obtained by the mother; accordingly, under s. 44 (6) 
the justices had power to vary the original order so as to direct that 
payments should be made to the clerk of the court on behalf of the 
mother and were wrong in deciding that the putative father was 
entitled to have that order revoked as soon as national assistance 
ceased to be payable. (Payne v. Critchley and Another. Q.B.D.) 


P 


POLICE 
1. County borough police force; chief constable; summary dismissal by 


watch committee; need for watch committee to conform with Police 
(Discipline) (Deputy, etc.) Regulations, 1952; need to hold judicial 
inquiry; officer accused of criminal offences; acquittal of offences, 
but conduct severely criticised by trial Judge; appeal against 
decision of watch committee dismissed by Home Secretary; waiver 
of right to proceed by action.—The plaintiff was appointed chief 
constable in 1956, the appointment being expressed to be subject 
“to the Police Acts and regulations”. In October, 1957, he was 
suspended from duty, together with two other officers of the same 
police force, on charges which were subsequently the subject of two 
indictments, one for criminal conspiracy to corrupt the course of 
justice and the other for corruption. At the end of the trial of the 
first indictment in February, 1958, he was acquitted, but the other 
two police officers were convicted. In passing sentence on the other 
two police officers, the trial Judge said in effect that the plaintiff had 
failed in professional and moral leadership. At the trial of the second 
indictment on March 6, 1958, the prosecution offered no evidence 
against the plaintiff, and the Judge directed the jury to acquit him, 
but again he made certain observations about the plaintiff. On March 
7, 1958, the watch committee held a meeting at which, after consider- 
ing matters relating to the plaintiff, they unanimously dismissed him 
from his office of chief constable under s. 191 (4) of the Municipal 
Corporations Act, 1882. The plaintiff was not present at this meeting, 
nor was he given notice of the proposal to dismiss him or particulars 
of the grounds on which it was based or an opportunity of putting his 
ease. By notice of appeal dated March 12, 1958, the plaintiff appealed, 
under the Police (Appeals) Act, 1927, to the Home Secretary against 
his dismissal, the notice stating that it was without prejudice to his 
raising questions regarding the validity of the watch committee’s 
decision, and reserving right to contend that the procedure was bad. 
On March 18, 1958, the watch committee held a special meeting at 
which the plaintiff’s solicitor requested them to re-consider their 
decision with regard to the plaintiff’s pension, but the watch com- 
mittee adhered to their previous decision. On July 5, 1958, the 
Home Secretary dismissed the plaintiff’s appeal. In October, 1958, 
the plaintiff commenced an action against the watch committee, 
claiming that his purported dismissal was illegal, ultra vires and void, 
and also claiming payment of salary and pension, or, alternatively, 
damages. His action was dismissed :—Held, the watch committee’s 
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power of dismissal under s. 191 (4) of the Act of 1882 had not been 
impliedly repealed by the joint effect of s. 4 of the Police Act, 1919, 
and the regulations made thereunder; in exercising the power of 
dismissal in the present case the watch committee were not bound 
to conform with the Police (Discipline) (Deputy, etc.) Regulations, 
1952, since the special circumstances did not fit the regulations, to 
the application of reg. 15 (1) of which a report or allegation received 
by the committee was a condition precedent; in exercising their 
power of dismissal under s. 191 (4) of the Act of 1882, the watch 
committee were acting in an executive or an administrative capacity, 
and were not bound to make an inquiry of a judicial or quasi-judicial 
nature. No reservation by the plaintiff could nullify the effect of 
s. 2 (3) of the Police (Appeals) Act, 1927, that the decision of the Home 
Secretary on appeal was final and binding between the parties, and 
by electing to appeal to him the plaintiff had waived his — to = 
the action. (Ridge v. Baldwin and Others. C.A.) . 


2. Property in possession of police ; plaintiff’s property seized ‘ i: 
delivery under magistrates’ order; action to recover property; 
Police (Property) Act, 1897, s. 1.—An order made by magistrates 
under s. 1 of the Police (Property) Act, 1897, that property should 
be delivered to a claimant vests the possession in the person to whom 
the property is ordered to be delivered. He obtains for six months a 
title defeasible at the suit of the true owner, but after that period his 
defeasible title becomes absolute. (Irving v. National Provincial 
Bank, Ltd. C.A.) ... es al ee mie re 


PUBLIC ENTERTAINMENT 
London; disorderly house; “place kept for public dancing, music or 


other public entertainment of the like kind”; club; invitation by 
reception clerk to members of public; application form filled in 
and payment for membership made; applicants admitted to see 
stage show as guests of committee of club; continuance of applicants 
as members of the public; Disorderly Houses Act, 1751, s. 2; 
London County Council (General Powers) Act, 1915, s. 16; London 
County Council (General Powers) Act, 1935, s. 55.—A club in London 
was convicted of keeping the club premises for public dancing and 
music without a licence, contrary to s. 2 of the Disorderly Houses 
Act, 1751, as amended. On various dates in September, 1960, music, 
dancing and singing were performed on the stage in the club premises 
without a licence. The reception clerk employed by the club would 
say to members of the public: ‘“ You want to see the show? It’s 
worth the money. It will cost you 25s., which is membership to the 
club. The first show is free.” An applicant who desired to see the 
show filled in an application form, which provided for a proposer and 
seconder, but none was asked for. He then paid 25s. to the clerk, and 
received a receipt therefor and at the same time a blue slip stating 
that he was admitted only as a guest of the committee of the club. 
If the applicant later wished to see the show again, he had to pay a 
further £1 each time. On appeal by the club against conviction :— 
Held, there was no sufficient segregation or selection to cause the 
applicants for membership to cease to be members of the public or 
to acquire a different status as members, and, therefore, they remained 
members of the public throughout and the conviction was right. 
(Panama (Piccadilly), Ltd. v. Newberry. Q.B.D.) 
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PUBLIC HEALTH 
Drainage; new houses; planning permission; grant subject to properties 


being connected to public sewer; public sewer more than 100 ft. 
from nearest building; no resolution by local authority requiring 
connexion with public sewer; no undertaking by local authority to 
bear cost of sewer beyond first 100 ft.; claim by landowner for 
expense of connecting drainage to main sewer; liability of local 
authority; Public Health Act, 1936, s. 37 (1), (4), s. 38 (1), (2).— 
The appellant company owned land on which it was constructing 
houses for private occupation. It applied to the respondent council, 
who was by delegation the local planning authority, for permission to 
develop the land and to erect 25 houses. The respondent council 
granted planning permission for the houses and also outline planning 
permission for development of the whole estate, subject to the condi- 
tion that the properties were to be connected to the public sewer to 
the satisfaction of the local planning authority. The public sewer 
was more than 100 ft. away from the nearest building on the estate. 
The company also applied for approval under the Public Health Acts, 
byelaws and other Acts in force in the council’s district in respect of 
the 25 houses. After correspondence between the appellant company 
and the council’s engineer and surveyor, and the submission of 
detailed drawings by the company, the engineer and surveyor con- 
firmed that the layout of the sewers, as shown on a revised drawing 
of the company, was in accordance with the council’s requirements. 
The appellant company claimed, under ss. 37 and 38 of the Public 
Health Act, 1936, against the respondent council for the cost of 
connecting the drainage system of the estate to the sewer in excess 
of the 100 ft., but the council rejected the claim. No resolution had 
been passed by the council making the requirements or giving an 
undertaking with regard to expenses. The appellant company then 
preferred complaints, under s. 300 of the Act, to a magistrates’ court. 
The justices held that, as the council had not passed a resolution 
making the requirements under s. 37 and s. 38 of the Act, or given 
any undertaking under s. 37, it was under no liability under those 
sections to pay compensation or make a contribution for expenses to 
the appellant company. They accordingly dismissed the complaints. 
On appeal by the appellant company :—Held, that although s. 38 of 
the Act of 1936 contained no requirement for an undertaking by the 
council before imposing a liability on it to bear expenses of construc- 
tion, as did s. 37 (4), yet s. 38 was really a special case arising out of 
s. 37 and a special application of s. 37 procedure where drainage in 
combination was thought desirable; to succeed, therefore, in its claim 
it was necessary for the appellant company to bring itself within s. 
37 (4) as well as within s. 38 and to establish a requirement by the 
council to connect up to the sewer more than 100 ft. away and an 
undertaking by the council to bear a proportion of the cost; the mak- 
ing of such a requirement and the giving of such an undertaking did 
not fall within routine matters of day-to-day administration, and a 
resolution of the council in respect of them was necessary; as there 
had been no such resolution, the justices were right in holding that 
the council was not liable under s. 37 or s. 38, and the appeal must 
be dismissed. (Princes Investments, Ltd. v. Frimley & Camberley 
U.D.C. Q.B.D.) ore _ oe wis oe Ss sis 
Q 


QUARTER SESSIONS 


Appeal against sentence; appearance by police as respondent only to 
inform court of facts of case: sentence reduced: order for costs to be 
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QUARTER SESSIONS—continued PAGE 


AGE ‘ ‘ oa ; ‘ 
paid by police; not within discretion of court.—On a prosecution by 

the police for an offence which was in no sense trivial, the defendant 

was fined the maximum sum. He appealed to quarter sessions, and 

the police appeared as respondent on the hearing of the appeal 

merely to inform the court of the facts of the case. Quarter sessions 

reduced the fine and ordered that a sum for the appellant’s costs be 

paid by the police.—Held, that as the prosecution had been properly 

brought and as the police had taken no part in the appeal save to the 

extent aforementioned, it was not within the jurisdiction of quarter 

sessions to make the order with regard to costs, and the order must 

be quashed. (David v. Metropolitan Police Commissioner. Q.B.D.) 166 


R 


RATING AND VALUATION 

1. Exemption; ‘agricultural building”; occupation together with 
“‘ agricultural land”; broiler houses; Rating and Valuation (Appor- 
tionment) Act, 1928, s. 2 (2).—Broiler houses consisting of large sheds, 
one with an earth floor, situated in some cases on areas of land each 
exceeding a quarter of an acre, in other cases on farms, were used 
for the rearing of chickens, which were kept inside them in artificial 
light from arrival as day old chicks until removal for killing ten or 
12 weeks later. The adjoining land provided some measure of sola- 
tion, but was used otherwise only for sterilization of equipment and 
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utensils, after each batch of chickens had been taken away and for 
storing or weathering litter taken from the broiler houses once or 
twice a year pending its removal elsewhere, or in some cases its 
spreading on the land as manure:—Held, the broiler houses on their 
own land were not occupied together with “agricultural land ” 
within s. 2 (2) of the Rating and Valuation (Apportionment) Act, 
1928, nor were they “ agricultural buildings ” within the subsection, 
and, therefore, they were not exempted from rates. — 
(Valuation Officer) v. Baker-Carr and Others. C.A.) . 


2. Exemption; place of “ public ” religious worship; church hall, chapel 


hall and similar building; Mormon temple; use for special ceremonies ; 

admission only of Mormons of good standing; Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, s. 7 (2).—The Mormon Church 
possessed two groups of places of religious worship, chapels for 
ordinary services open to all members of the public of any demonina- 
tion, and temples, of which there was only one in England, open only 
to Mormons of good standing. Special ceremonies were performed at 
the temple, such as baptism, marriage, elevation to the priesthood 
and other sacraments :—Held, the temple was not a place of public 
religious worship, which meant public as distinct from private wor- 
ship, but by reason of the restrictions on entry was a sanctuary of a 
private nature for Mormons of good standing for the sacred observ- 
ances and rites that took place there, nor was it a church hall, chapel 
hall or similar building, and, therefore, it was not exempt from 
rates under the Rating and Valuation (Miscellaneous Provisions) 
Act, 1955, s. 7 (2). (Henning (Valuation Officer) v. Church of Jesus 
Christ of Latter Day Saints. C.A.) eee 


3. Exemption; structure supplied by Minister of Health o or of | a , similar 


kind; garage for disabled person’s vehicle; garage owned by disabled 
person; Rating and Valuation (Miscellaneous Provisions) Act, 1955, 
s. 9 (1) (a) (d).—A disabled person, who owned a motor car adapted 
for hand controls so that he could drive it, owned and occupied a 
brick-built garage annexed to his house for garaging the vehicle. He 
claimed that the garage was exempt from rates as being similar to 
exempt structures supplied for the same purpose by the Minister of 
Health. Such a structure as supplied by the Minister was big enough 
to house a car, had a roof, sides and back of corrugated asbestos 
sheeting and galvanized sheet doors and was a strong, substantial 
prefabricated structure, but was removable by the Minister on its 
ceasing to be needed by the disabled person :—Held (Donovan, L.J., 
dissenting): the word “ structure ” in s. 9 (1) (a) of the Rating and 
Valuation (Miscellaneous Provisions) Act, 1955, referred to an adjunct 
to a bigger building and the words “ of a kind similar to ” in s. 9 (1) 
(d) meant similar in the purpose for which the structure was being 
used; the garage in the present case, although a permanent and not 
a temporary structure, satisfied both these requirements; it was, 
moreover, “supplied” within s. 9 (1) (d) although supplied by the 
disabled person himself and not to him; and, therefore, the garage 
should not be taken into account in arriving at the rateable value of 
the premises. (Walker (Valuation Officer) v. Wood. C.A.) 


RENT CONTROL 

Rent tribunal; jurisdiction; necessity for knowledge by tribunal of 
parties to contract of tenancy; consideration of circumstances of 
landlord; Furnished Houses (Rent Control) Act, 1946, s. 2 (2).— 
When a rent tribunal exercise their jurisdiction under the Furnished 
Houses (Rent Control) Act, 1946, to reduce the rent of premises, it. is 
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RENT CONTROL—continued , PAGE 
not sufficient that a contract of tenancy should have been shown to 
be in existence; the tribunal must know who are the parties to the 
contract, since they must have ascertained the circumstances of the 
individual landlord, and, in particular, the expenses which he has 
incurred in providing services to the tenant. (R. v. Paddington and 
St. Marylebone Rent Tribunal and Others. Hx parte Haines. Q.B.D.) 72 


ROAD TRAFFIC 

1. Articulated vehicle; overall length; two platforms for carrying cars; 
lifting gear; raising to vertical position; permitted overall length not 
then exceeded; carrying of cars on upper platform; impossibility of 
then raising lifting gear to vertical position; permitted overall length 
exceeded; Road Traffic Act, 1960, s. 64 (2); Motor Vehicles (Con- 
struction and Use) Regulations, 1955 (S.I. 1955 No. 482), reg. 6 (1).— 
The defendant was charged with unlawfully using on a road an 
articulated vehicle exceeding the permitted length, contrary to s. 64 
(2) of the Road Traffic Act, 1960, and reg. 6 of the Motor Vehicles 
(Construction and Use) Regulations. On the day in question he was 
using an articulated motor lorry constructed to carry motor cars on 
two platforms, the one above the other. The lower platform accom- 
modated two cars, one behind the other; the upper accommodated 
two or three, being constructed with an extension which could be 
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drawn out a sufficient distance to carry a third car with its hind 
wheels resting on the extension. When the vehicle was loaded, lift- 
ing gear, which was attached to the chassis, was raised at the rear of 
the vehicle. When this was raised to the vertical position, the overall 
length of the lorry did not exceed the permitted length. When, how- 
ever, a third car was carried on the upper platform (as was the case 
at the time of the alleged offence), the lifting gear could not be raised 
to a vertical position, but slanted outwards, and the overall length 
of the vehicle then exceeded the- permitted length:—Held, that the 
defendant was not guilty of any offence as the vehicle, as originally 
constructed with the lifting gear in a vertical position, did not exceed 
the permitted length, and the slanting of the lifting gear to accom- 
modate the third car on the upper platform could not be said to be a 
reconstruction of the vehicle. — v. Pep sari Same v. Robson. 
Q.B.D.) ‘ 

2. Disqualification ; conviction of stealing car; no conviction of taking and 
driving away without owner’s consent; offences taken into considera- 
tion; Road Traffic Act, 1930, s. 28 (1); Road Traffic Act, 1956, s. 26 
(1), sch. 4, para. 8.—Under s. 28 (1) of the Road Traffic Act, 1930, 
as enacted or replaced by the relevant provisions of the Road Traffic 
Acts, 1956 and 1960, there was no power to impose disqualification 
for holding a driving licence on a conviction of stealing a motor 
vehicle when there was no conviction of taking it and driving it away 
without the owner’s consent, even though offences of the kind last- 
mentioned were taken into consideration at the request of the 
defendant. For the position on the coming into force of the provisions 
of the Road Traffic Act, 1962, relating to disqualification, see s. 5 
and sch. 1 of that Act. Dictum of Lorp Gopparp, C.J., in R. v. 
Collins (1947) 111 J.P. 154, applied. (R. v. Williams. C.C.A.) 


3. Driving licence; application to licensing authority; refusal to grant; 


authority satisfied on inquiry that applicant suffering from pre- 
scribed disease; right of appeal to magistrates’ court; ‘ person 
aggrieved ”; power to inquire into authority’s decision with regard 
to prescribed disease; Road Traffic Act, 1960, s. 100 (2), s. 103.— 
On the refusal of a licensing authority under s. 100 (2) of the Road 
Traffic Act, 1960, to grant an applicant a driving licence on the ground 
that on inquiry the authority have satisfied themselves that the 
applicant is suffering from a prescribed disease, the applicant as a 
“person aggrieved ” has a right of appeal to a magistrates’ court 
under s. 103 of the Act; and on the hearing of that appeal the 
magistrates’ court has power to inquire into the correctness of the 
licensing authority’s decision that the applicant was suffering from a 
prescribed disease. Pos v. Cardiff Justices. Ex = Cardiff ryt 
Council. Q.B.D.) . ‘ 

4. Driving licence; serviceman of visiting hover apecial diving, permit ; 
learner-driver holding provisional licence; right to act as supervisor; 
Motor Vehicles (International Circulation) Act, 1952, s. 1 (2) (6); 
Road Traffic Act, 1960, s. 102; Motor Vehicles (Driving Licences) 
Regulations, 1950 (S.I. 1950 No. 333), reg. 16 (3) (a); Motor 
Vehicles (International Circulation) Order, 1957 (S.I. 1957 No. 1074), 
art. 3 (1) (a).—The appellant, a sergeant of the United States Air 
Force, a visiting force within the meaning of the Visiting Forces Act, 
1952, was serving in Britain and held a valid United States Forces 
United Kingdom driving permit. As the holder of that permit he was, 
under art. 3 (1) (a) of the Motor Vehicles (International Circulation) 
Order, 1957, entitled to drive, and to be employed in driving, in Great 
Britain a motor vehicle of any class or description which he was 
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GE RoaD TRaFF1ic—continued PAGE 
authorized by that permit to drive, notwithstanding that he did not 
hold an English driving licence. He travelled as a passenger in a motor 
car driven by a learner-driver who was the holder of a provisional 
licence, and purported to act as her supervisor under reg. 16 (3) (a) 
of the Motor Vehicles (Driving Licences) Regulations, 1950. He was 
convicted of aiding and abetting and procuring the commission of an 
offence by the holder of a provisional licence, contrary to s. 102 (3) 
of the Road Traffic Act, 1950. On appeal:—Held, that the order of 
1957 did not equate the appellant’s driving permit with such a licence 
as a supervisor is required by reg. 16 (3) of the regulations of 1950 
to hold, and the conviction was, therefore, =— a v. Lummis. 
Q.B.D.) oat vein ‘ : ws .. 346 
5. Driving while under inftuense of delat ovitraine: non-expert witness ; 
impression whether defendant had taken drink; opinion whether 
78 defendant unfit to drive through drink; admissibility; Road Traffic 
Act, 1960, s. 6 (1).—On a charge of being unfit to drive through 
drink, contrary to s. 6 (1) of the Road Traffic Act, 1960, the evidence 
of a witness who is not an expert medical witness of his general 
impression whether the defendant had taken drink is admissible, if 
the witness states also the facts on which he bases his impression; 
but the evidence of such a witness, even if he is himself an experi- 
enced driver, that the defendant was fit or unfit to drive through 
drink is not admissible, since that is the very matter which the court 
or jury has to determine. (R. v. Davies. Courts-Martial Appeal Court.) 455 
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6. Driving while under influence of drug; dangerous driving; diabetic 


driver; effect of insulin; subsequent hypoglycaemic episode; defence 
of automatism; limits of defence; Road Traffic Act, 1960, s. 2 (1), 
s. 6 (1).—The respondent was an experienced motorist who had driven 
for over 20 years without any conviction. For the past eight years he 
had been a diabetic, and on medical advice injected himself every 
morning with insulin, fixing his own dosage in accordance with twice 
daily urine tests. He kept a written record of the amount injected. 
In February, 1961, he suffered a serious attack of jaundice and in 
consequence his insulin dosage had been raised and he had been 
subjected to a strict diet. On May 1, 1961, he returned to normal 
life and his diet was relaxed. This entailed a further increase in the 
normal insulin dosage with which the respondent had been injecting 
himself daily, and on June 19, 1961, the date of the alleged offences, 
he had injected himself with a normal dose on that basis. On that 
day he had a slightly lighter than normal day at his office and con- 
sumed his normal amount of food. At about 6.45 p.m. he left the 
office of a client in Clapham to drive to his home in Coulsdon. He 
drove normally as far as Mitcham, but soon after he drove for five miles 
in an extremely erratic and dangerous manner and eventually, at a 
place well beyond his home, collided with the back of a stationary 
car. Immediately after the impact he was found sitting in his car 
in a confused and dazed state and almost inarticulate. He was not 
then sweating, but, on being taken to hospital, started to sweat and 
remained in a confused condition until he was given glucose, when 
he returned to full consciousness and the confusion left him. He was 
then persuaded to undertake a urine test, which revealed an absence of 
sugar and acetone. There was no suggestion that he had taken any 
alcohol. He had never been advised by a doctor not to drive. He 
was charged with driving when under the influence of a drug, danger- 
ous driving and careless driving and put forward the defence of auto- 
matism. The justices were of opinion, with regard to the information 
which charged driving when under the influence of a drug, that the 
prosecution had failed to prove that the respondent’s incapacity to 
drive was self-induced or that his condition was influenced by the 
insulin which he had taken, and, accordingly, dismissed that informa- 
tion. With regard to the information for dangerous driving, they 
found that his car was proceeding in a manner dangerous to the 
public, but that, owing to the abnormal attack which overtook him 
without warning, he was in a state of automatism, and on that ground 
dismissed that information. They also dismissed the information 
for careless driving on the same ground. On appeal by the prosecutor: 
—AHeld, (i) that the acquittal on the charge of driving when under 
the influence of a drug was justified, since on the special facts of the 
case the justices could entertain a reasonable doubt whether the 
injected insulin was the effective cause of the hypoglycaemic episode ; 
(ii) that, as in law a state of automatism connoted no wider concept 
than involuntary movement of a person’s body or limbs, the justices 
could not reasonably have reached the conclusion that the respon- 
dent was in that state during the whole of the material five miles, 
and that on their other findings of fact the charge of dangerous 
driving was established and the case must be remitted to them with 
a direction to convict on that charge. (Watmore v. Jenkins. Q.B.D.) 


7. Excessive speed; passenger vehicle; vehicle adapted to carry more 


than seven passengers exclusive of driver; “minibus”; vehicle 
originally so constructed; no subsequent alteration; meaning of 
“adapted”; Road Traffic Act, 1960, s. 24 (1), s. 117 (1) (6), sch. I, 
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para. 1 (1).—The appellant was charged before justices with driving 
a motor passenger vehicle adapted for the carriage of more than seven 
persons exclusive of the diiver at an excessive speed, contrary to 
s. 24 (1) of the Road Traffic Act, 1960. The vehicle, a “ minibus ”’, 
was originally so constructed and had not been subsequently altered. 
The justices dismissed the information on the ground that the word 
“adapted ” in para. 1 (1) of sch. 1 to the Act, which fixed the 
maximum speed for vehicles “ adapted to carry more than seven 
passengers ’’, meant “‘ altered so to be apt ” :—Held, that the justices 
were wrong in their construction of the word “ adapted”, which 
there meant “‘ fit and apt for the purpose ” and that the case must be 
remitted to them with a direction to that effect. Per Ashwortu, J.: 

In s. 117 (1) (6) of the Road Traffic Act, 1960, “is eee ”” means 

‘is suitable ’’. (Maddox v. Storer. Q.B.D.) ... 


8. Goods vehicle; exemption from carrier’s licence; “ ditalhe jeu 


vehicle”; defendants carrying on business as chick breeders; 
vehicle used to convey hatching eggs to farm; “ articles required for 
the purposes of the agricultural land’; Vehicles (Excise) Act, 1949, 
s. 27 (1); Road Traffic Act, 1960, s. 164 (1), proviso, sch. 13, para. 1.— 
By para. 1 of sch. 13 to the Road Traffic Act, 1960, a carrier’s licence is 
not required for ‘‘ the use of a farmer’s goods vehicle within the mean- 
ing of the Vehicles (Excise) Act, 1949, where the use is for the purpose 
of which the vehicle must be solely used if it is to remain a farmer’s 
goods vehicle within the meaning of that Act”. By s. 27 (1) of the 
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Act of 1949, a “‘ farmer’s goods vehicle’ means: “a goods vehicle 
registered under this Act in the name of a person engaged in agri- 
culture and used on public roads solely by him for the purpose of 
the conveyance of the produce of, or of articles for the purposes of, 
the agricultural land which he occupies, and for no other purpose.” 
The appellants were general farmers and chick breeders and owned 
a substantial quantity of land. One of their employees drove on a 
public road, without a carrier’s licence a motor goods van and collected 
and loaded into it boxes of hatching eggs, which he brought back 
to the appellants’ farm. The eggs were intended for use by the 
appellants in the course of their business as chick breeders. The 
appellants were convicted of using the van without a carrier’s licence, 
contrary to s. 164 (1) of the Road Traffic Act, 1960. On appeal :— 
Held, that as the hatching eggs were articles required by the appell- 
ants for the purposes of the agricultural use to which the land was 
being put, the van was being used at the material time for the con- 
veyance of “articles required for the purposes of the agricultural 
land ’ within the meaning of s. 27 (1) of the Act of 1949 and the 
vehicle was, accordingly, a “ farmer’s goods vehicle ”’ and, as such, 
exempt from the necessity of a carrier’s licence. The _ must, 
accordingly, be allowed and the conviction _— (J. M Sess 
Ltd. v. Rand. Q.B.D.) 


9. Heavy motor car; abnormal indivisible oad; « waides expense or 


risk of danger”; words referring to operation of division only; 
two separate entities loaded together for support; Motor Vehicles 
(Authorization of Special Types) General Order, 1955, art. 13.— 
The question whether a load “cannot without undue expense or 
risk of damage be divided into two or more loads for the purpose of 
carriage on roads” and so constitute an “ abnormal indivisible 
load ” for the purposes of art. 13 of the Motor Vehicles (Authorization 
of Special Types) General Order, 1955, must be decided solely on the 
basis whether the operation of division, and not the operation of 
carriage, will cause “‘ undue expense or risk of damage.” Any 
additional expense or risk of damage involved in the transit of the 
load in two separate vehicles is irrelevant. weg Bros., Ltd. and 
Another v. Arlidge. Q.B.D.) 


10. Metropolitan police area; unlicensed henge cssiogy; mini- antes 


advertisements and telephone number on roof; radio aerial on roof; 
sun vizor with notice ‘‘ Mini-cab booking ’’; whether plying for hire; 
Metropolitan Public Carriage Act, 1869, s. 7.—A mini-cab remained 
stationary in a road for some 20 mins. with the driver at the wheel. 
The general appearance of the vehicle was as in Rose v. Welbeck 
Motors, Ltd. (ante, p. 413), and in addition a sun vizor had on its 
underside the words: “ Mini-cab booking ”, which could be read by 
any passing member of the public when the vizor was down, as it 
was at the material time. The driver told a taxi-driver: “ I’ve been 
told to sit here by my firm.”” Two members of the public then came 
up and asked if either vehicle were for hire. A police officer then 
arrived and in answer to a question by him the driver said: ‘“ I’m 
just waiting.” Informations were preferred against the owners and 
driver of the mini-cab, charging them with plying an unlicensed 
hackney carriage for hire, contrary to s. 7 of the Metropolitan Police 
Carriage Act, 1869. The magistrate upheld a submission that there 
was no case to answer and dismissed the informations. On appeal 
by the prosecutor :—Held, that the appearance and movements of the 
vehicle were such that there was a prima facie case that it was plying 
for hire in the sense of being on view to the public and inviting the 
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public to use it, and the case must be remitted to the magistrate with a 
direction to continue the — a v. Vincent and Another. 
Q.B.D.) ; sat sat 


il. Metropolitan police area; ited haibian carriage; mini-cab; 


advertisements and telephone number on roof; radio aerial on roof; 
vehicle parked in bus stand-by; whether “ plying for hire ’’; Metro- 
politan Public Carriage Act, 1869, s. 7.—At about 12.45 p.m. on 
September 29, 1961, the appellant, a licensed taxi driver, saw a 
mini-cab parked in a bus stand-by where buses turned round. It 
was a bright red Renault Dauphine with various advertisements 
and inscriptions, including “‘ Welbeck Motors, Mini-cabs ”’ on each 
side and on the roof a telephone number and a radio aerial providing 
a two-way short-wave communication. The driver was sitting behind 
the wheel. Some time later, when a bus wanted to pull in, the mini- 
cab pulled out from the bus-stand and stopped about 10 yds. away. 
About 1.15 p.m. a police officer arrived and asked the driver why 
he was waiting there. The driver replied: ‘I am waiting for any 
jobs that come up in this area,” and said that he had been there 
50 mins. He made it clear that he was to be informed of “ jobs ” 
over the radio. At about 1.30 p.m. the mini-cab drove away, but 
returned and parked quite close to the place from which it had driven 
away. Informations were preferred against the owners and driver 
of the mini-cab, charging them with plying an unlicensed hackney 
carriage for hire, contrary to s. 7 of the Metropolitan Public Carriage 
Act, 1869. The justices upheld a submission that there was no case 
to answer and dismissed the informations. On appeal by the prose- 
cutor :—Held, that the inscriptions on and appearance of the vehicle 
and its equipment, coupled with the fact that it was on view in a 
place where many members of the public would foregather, and its 
movements during the relevant period, made out a prima facie case 
that the vehicle was plying for hire, and that the case must be re- 
mitted to the justices with a direction to continue the hearing. vein 
v. Welbeck Motors, Ltd. and Another. Q.B.D.) Ge 


12. Notice of intended prosecution; notice sent by registered post to 


defendant’s residence; defendant in hospital as known to police; 
receipt by defendant’s wife; wife authorized to receive and deal with 
defendant’s correspondence; validity of notice; reasonableness of 
conduct of police not relevant consideration; Road Traffic Act, 
1960, s. 241 (2) (c) (i). —By s. 241 (2) of the Road Traffic Act, 1960 

. where a person is prosecuted for an offence to which this section 
applies [which includes careless driving] he shall not be convicted 
unless either . . . (c) within . . . 14 days [of the commission of the 
alleged offence] a notice of the intended prosecution . . . was (i)... 
served on or sent by registered post to him...” The issue of the 
validity of a notice under the aforementioned subsection depends 
on whether the notice has been received by the defendant. Where 
the notice had been sent by registered post and had been taken in by 
a person authorized by the defendant to receive and deal with his 
registered letters, the requirements of the subsection had been com- 
plied with even though the notice had not actually been seen by the 
defendant. The question whether the police had acted reasonably 
in sending the notice to the particular address where it had been 
taken in is not a relevant consideration. (Hosier v. Goddall. Q.B.D.) 


13, Obstruction; parking place; place designated by local authority for 


use during certain hours; use during hours by garage proprietors 
for parking vehicles from garage; motive or purpose of persons 
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14. 


irrelevant; Motor Vehicles (Construction and Use) Regu- 
lations, 1955 (S.I. 1955 No. 482), reg. 89.—One side of a street, which 
was a “road” within s. 257 of the Road Traffic Act, 1960, had been 
designated by the local authority under s. 68 of the Public Health 
Act, 1925, as a parking place for motor vehicles during certain hours 
of the day. During those hours the appellants, who were owners of 
premises abutting on the side of the street, parked five vehicles for 
three and a half hours, for the purpose of rendering space temporarily 
available in their garage. The appellants were convicted of causing 
an unnecessary obstruction, contrary to reg. 89 of the Motor Vehicles 
(Construction and Use) Regulations, 1955:—Held, that the word 
“obstruction” in the regulation was to be construed in a purely 
objective sense and that the motive or purpose underlying the act 
alleged to constitute the obstruction was irrelevant; the appellants 
had availed themselves of a lawfully authorized facility; and, there- 
fore, they had not committed any offence and the appeal must be 
allowed. (W. R. Anderson (Motors), Ltd. v. Hargreaves. (Q.B.D.) 


Offence under Act; offence under regulations; obligation to give 
information; “ any other person ”’; extension of obligation to driver; 
Road Traffic Act, 1960, s. 35, s. 232 (2) (b).—By s. 232 (2) (b) of the 
Road Traffic Act, 1960: “‘ Where the driver of a vehicle is alleged 
to be guilty of an offence to which this section applies—(a) the 
owner of the vehicle shall give such information as to the identity 
of the driver as he may be required to give [by the police]; and 
(6) any other person shall if required as aforesaid give any information 
which it is in his power to give as may lead to the identification of 
the driver.” The words “ any other person ” in the aforementioned 
subsection mean any person other than the owner of the car and 
include the person who was the driver at the time of the alleged 
offence. An offence of parking in a restricted street, contrary to 
regulations made by the Commissioner of Police of the Metropolis 
pursuant to powers conferred by s. 35 of the Act of 1960 is an offence 
“under ” part 1 of the Act in which s. 35 is included. (Bingham v. 
Bruce. Q.B.D.)_... ae ea she ‘ie = ws eas 


Offence under Acts; obstruction; request to supply name and 
address of driver on day of alleged offence; refusal; offence against 
regulations under repealed statute; whether regulations part of 
replacing statute; enactment; whether offence against regulations 
an offence against statute; Road Traffic Act, 1960, s. 64, s. 232 (2) 
(a); Motor Vehicles (Construction and Use) Regulations, 1955 (S.I 
1955, No. 482) reg. 89, reg. 104.—By s. 232 (2) of the Road Traffic 
Act, 1960, where the driver of a vehicle is alleged to be guilty of an 
offence to which the section applies, the owner of the vehicle is 
required to give such information as to the identity of the driver as 
he may be required to give by or on behalf of a chief officer of police. 
By s. 232 (1) the section applies (subject to certain immaterial excep- 
tions) to any offence under part 1 of the Act. By virtue of sch. 19 to 
the Act the Motor Vehicles (Construction and Use) Regulations, 
1955 (made under s. 30 of the Road Traffic Act, 1930, now repealed) 
are regarded as having been made under s. 64 of the Act of 1960, which 
is in part 1 of that Act and gives power to make regulations as to the 
construction, weight, equipment and use of vehicles. The appellant 
was the owner of a motor vehicle, which was alleged to have caused 
unnecessary obstruction in a street, contrary to reg. 89 and reg. 104 
of the regulations of 1955. The appellant was required to supply 
the name and address of the driver on the occasion in question by 
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filling in particulars on a form sent to him on behalf of the Metro- 
politan Police Commissioner. The form expressly referred to s. 232 
(2) of the Act of 1960. The appellant contended that s. 232 was 
inapplicable and refused to give particulars of the driver on the day 
of the alleged offence. He was convicted of an offence under s. 232 (2) 
(a) of the Act. On appeal:—Held, that the conviction was right, as 
the appellant was liable under s. 232 (2) of the Act of 1960 to give the 
information demanded, since (i) the regulations of 1955 were for the 
purpose of obedience or disobedience a provision of the Act of 1930 
when they were first made, and, by virtue of the saving and trans- 
itional provisions, became a provision of the Act of 1960 and, in 
particular of part 1; and (ii) although reg. 104 of the regulations of 
1955 must be regarded as having been made under s. 239 of the Act 
of 1960, which is in part 7 and not part 1, so that conduct contrary 
to s. 104 would be an offence under part 7 and accordingly not within 
8. 232 (1), yet contravention of reg. 89 was of itself an offence, and, as 
reg. 89 must be regarded as if it were written into s. 64 of the Act of 
1960, an offence under part 1 of the Act to which s. 232 (1) applied. 
Per AsHwortu, J.: “ Enactment ” in the Road Traffic Act, 1960, 
does not include “ regulation.” Unless, therefore, the offence alleged 
was an offence under part 1 of the Act within the meaning of s. 232 (1), 
s. 232 was not applicable to it. (Rathbone v. Bundock. Q.B.D.) 


. Road service licence; charge of “ wilfully or negligently” failing 


to comply with condition of licence; conviction of wilful failure 
only; liability of employer for act of master; Road Traffic Act, 1960, 
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s. 134 (3), s. 136 (1).—By s. 134 (3) of the Road Traffic Act, 1960: “ Ifa 
person . . . being the holder of a road service licence wilfully or negli- 
gently fails to comply with any of the conditions attached to the 
licence . . . he shall be liable on summary conviction to a fine. . .” 
The words “ wilfully or negligently fails” in the aforementioned 
subsection constitute one offence only, and an information which 
charges the offence of “‘ wilfully or negligently ”’ failing to comply with 
a condition of a licence is not bad for duplicity. On an information 
under the subsection there may be a conviction of a wilful, as distinct 
from a negligent, failure to comply where the evidence establishes 
a wilful breach of a condition. The subsection imposes an absolute 
liability and renders a master liable for his servant’s wilful or negligent 
failure to comply with a condition of the licence. Per curiam: The 
powers of the Traffic Commissioners under s. 136 (1) of the Act of 
1960 are purely permissive, and even their permissive jurisdiction 
begins only when one or other of the matters set out in the proviso 
to s. 136 (1) arises, one of which is a wilful breach of the conditions. 
(G. Newton, Ltd. v. Smith; W. C. pape Naas Ltd. v. Smith. 
Q.B.D.) 


17. Sentence; disqualification 1 for holding licence; " Magistrates’ "Courts 


Act, 1952, s. 83 (3) (d); Road Traffic Act, 1960, s. 104 (1).—An 
order under s. 104 (1) of the Road Traffic Act, 1960, for disqualification 
for holding a driving licence does not form part of the sentence of 
the court, unless there is a statutory provision to that effect as is 
the case when there is an appeal to the Court of Criminal Appeal, 
by virtue of s. 21 of the Criminal Appeal Act, 1907, or when there is 
an appeal to quarter sessions from a magistrates’ court from a perm- 
issive order of disqualification by virtue of s. 83 (3) (d) of the Magis- 
trates’ Courts Act, 1952. (R. v. Surrey Quarter Sessions. Ez parte 
Metropolitan Police Commissioner. Q.B.D.) an ane 


? 
TOWN AND COUNTRY PLANNING 
1. Caravan site; holding of site licence required; exemption for occupier 


of existing site; application to be made within two months beginning 
with commencement of Act; Act coming into force on expiration 
of one month beginning with date on which passed; computation of 
time; Caravan Sites and Control of Development Act, 1960, s. 1 (1), 
s. 14, s. 50 (4).—By s. 1 (1) of the Caravan Sites and Control of Deve- 
lopment Act, 1960, no occupier of land was, after the commencement 
of the Act, to cause or permit any part of the land to be used as a 
caravan site unless he was the holder of a site licence. By s. 14 an 
exemption was granted in respect of an existing site, and if within the 
period of two months beginning with the commencement of the Act 
the occupier had made an application for a site licence, no offence under 
8. 1 was committed at any time after the expiration of the period and 
before a licence was first issued. By s. 50 (4) the Act was to come 
into force at the expiration of a period of one month beginning with 
the date on which it was passed (July 29, 1960). The appellant, who 
was the occupier of an existing site, made an application for the issue 
of a site licence in respect of part of the land at about noon on 
October 29, 1960. The application was refused and no licence was 
issued. An information was preferred against the appellant for causing 
part of the land to be used as a caravan site without a licence between 
March 1, 1961 and September 18, 1961, contrary to s. 1 (1) of the 
Act and the justices convicted. On appeal :—Held, that under s. 50 
(4) of the Act the Act came into force immediately after midnight 
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Town AND CountTRY PLANNING—continued 
on August 28/29, 1960; that the period of time allowed for an 
application for a site licence under s. 14 expired at midnight on 
October 28, 1960; and that, as the appellant’s application was, 
accordingly, out of time by some 12 nena the conviction was —_ 
(Hare v. Gocher. Q.B.D.) “ 

2. Development; “ building operations in, on, over or - under land’ "sy 
‘* building ’’; installation in coal yard of large hopper and conveyor; 
each on own wheels; fixture or non-fixture to land not conclusive; 
all circumstances including degree of permanency to be considered ; 
change of physical characteristics of what is on, over or under land; 
Town and Country Planning Act, 1947, s. 12 (2), s. 119 (1).—In 
order to amount to a “ carrying out of building, engineering, mining 
or other operations in, on, over or under land,” so as to constitute 
development within the meaning of s. 12 (2) of the Town and 
Country Planning Act, 1947, the operation must change the physical 
characteristics of the land, or of what is under it, or of the air above it. 
The mere fact that something erected in the course of a building 
operation is or is not affixed to the land is not conclusive, but the 
whole circumstances, including the degree of permanency of the 
erection, etc., must be considered. To constitute a “ building ” 
within s. 119 (1) of the Act, a “ structure or erection’ must form 
part of the realty and change the physical character of the land 
(Cheshire County Council v. Woodward. Q.B.D.) ; Bat 

3. Enforcement notice; appeal to Minister; burden of proof; inquiry 
and report by inspector; how far Minister bound by inspector’s report; 
exercise of discretion by Minister; no ground of appeal in point of law 
arising from exercise of discretion; Caravan Sites and Control of 
Development Act, 1960, s. 33 (1).—An enforcement notice was 
served on the appellants, who were the owners and occupiers of 
basement premises used by them as a registered club, requiring the 
cessation of such user. The appellants appealed to the Minister of 
Housing and Local Government under s. 33 (1) of the Caravan Sites 
and Control of Development Act, 1960. A local inquiry was held by 
an inspector appointed by the Minister. The inspector in his report 
recommended that local planning permission should be granted. The 
Minister decided that he was not satisfied that the premises had any 
user rights as a club and that, in view of evidence submitted by 
adjoining residents as to nuisance, temporary planning permission 
should not be granted. He accordingly dismissed the appeal. The 
appellants appealed to the High Court under s. 34 of the Act :—Held, 
(i) that the Minister was in no way bound by the views expressed by 
the inspector and that he was bound to form his own independent 
view, giving such weight as he thought proper to the recommendations 
of the inspector, and in so far as the Minister’s decision rested on an 
exercise of discretion, the appeal from that decision did not raise any 
point of law; (ii) the onus of proof in the appeal to the Minister rested 
on the appellant, ceriainly in relation to the grounds of appeal based 
on paras. (a) and (e) of s. 34, and probably also in relation to grounds 
based on the other paragraphs; the Minister had, therefore, properly 
approached the issue in the appeal by him, and the appeal must be 
dismissed. (Nelsovil, Ltd. and Others v. Minister of Housing and 
Local Government. Q.B.D.) ; 

4. Enforcement notice; grant of planning permission; elena buena of 
condition; comprehensive conditions relating to other land; user by 
railway company as emergency coal stacking ground and by coal 
merchants as coal depot; subsequent user as transit depot for motor 
vehicles carried by rail in crates; “development ’’; finding of fact 
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by justices; development under General Development Orders; Town 
and Country Planning Act, 1932, s. 53; Town and Country Plan- 
ning Act, 1947, s. 12 (2); Town and Country Planning General 
Development Order, 1948 (S.I. 1948 No. 958), art. 3 (1), sch. 1, 
class XVIIIA; Town and Country Planning General Development 
Order, 1950 (S.I. 1950 No. 728), art. 3 (1), sch. 1, class XVIIIA.— 
The first respondents, British Transport Commission, and their 
predecessors in title, owned seven parcels of land coloured as follows: 
(i) pink (area 7,575 sq. yds.); (ii) light green (10,450 sq. yds.); (iii) 
blue (90 sg. yds.); (iv) brown (175 sq. yds.); (v) dark green (1,845 sq. 
yds.); (vi) yellow (10,720 sq. yds.); (vii) purple, on an agreed map. 
Up to August, 1946, the land coloured pink and light green had been 
used as an emergency stacking yard for railway coal. Up to June, 
1947, the land coloured blue had been used as an office, warehouse 
or engineering shop. Up to December 8, 1948, the land coloured 
brown had been used as offices and for storage, and possibly also as 
an engineering shop. Up to December 16, 1951, the land coloured 
dark green had been used by coal merchants as a coal depot. The 
land coloured yellow, which was bounded by an embankment con- 
structed between 1904 and 1914 on the side away from the railway, 
had been unoccupied since 1936. The land coloured purple formed a 
siding built on the land coloured light green. Under various tenancy 
agreements, subsequently endorsed with an agreement dated 
December 3, 1952, between the first respondents and the second 
respondents, Vauxhall Motors, Ltd., the second respondents entered 
into occupation of the land coloured pink on August 1, 1946, the 
land coloured light green and blue on September 1, 1947, the land 
coloured brown on March 15, 1950, the land coloured dark green and 
yellow on January 1, 1952, and the land coloured purple in May, 
1952. As from the date when the respondents entered into occupation 
of each area of land they used it as a transit depot for the handling 
and storage of motor vehicles in crates. Ninety-nine per cent. of the 
crates were received or despatched by rail. There were on the land, 
sidings used for loading and unloading and for the movement of 
mobile cranes. The crates were carried by rail by the first respondents 
from the factories of the second respondents to the land where they 
were unloaded, sorted and then relabelled. They remained there 
normally for periods varying from four to 14 days. Crates were 
stacked on the land coloured pink, light green, dark green and yellow. 
The buildings on the land coloured blue and brown were used by the 
second respondents for purposes ancillary to the depot. On April 4, 
1951, the second respondents made an application (which the 
Divisional Court held should be construed only as applying to the 
land coloured dark green and yellow) to the appellants, the local 
planning authority under part 3 of the Town and Country Planning 
Act, 1947, for permission to develop and use the land for the afore- 
mentioned purposes. On May 24, 1951, the appellants granted per- 
mission subject to a condition, the effect of which was that the per- 
mission would cease in respect of all the land coloured pink, green, 
yellow, blue or brown on May 31, 1958. Under art. 3 (1), sch. 1, 
class XVIIIA, of the Town and Country Planning Development 
Orders, 1948 and 1950, development required in connexion with the 
movement of traffic by rail and carried out by railway undertakers 
or their lessees in, on, over or under the operational land of the 
undertaking may be undertaken without planning permission. The 
second respondents continued to use all the land as a transit depot 
for crated vehicles after May 31, 1958. On November 5, 1959, the 
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appellants served seven enforcement notices under s. 23 of the Act 
of 1947 on the first respondents as owners, and seven enforcement 
notices on the second respondents as occupiers, requiring the discon- 
tinuance of such use within three months of the date of the notices. 
The respondents appealed to a magistrates’ court under s. 23 (4) of 
the Act of 1947. The justices found as a fact that the use of the land 
as a transit depot did not constitute development within the Acts of 
1932 and 1947 and quashed the notices. On appeal by the planning 
authority to the Divisional Court :—2Held, (i) the question whether 
there had been such a change of user as would constitute development 
was one of fact and degree, and, as the appellants had failed to show 
that no reasonable bench of justices, properly directing themselves on 
the law, would have come to the conclusion that there had not been 
development within either s. 53 of the Act of 1932 or s. 12 (2) of the 
Act of 1947, the Divisional Court would not interfere with the finding 
of fact by the justices; (ii) even if the user of the land did amount 
to development, planning permission, so far as the land coloured dark 
green and yellow was concerned, had already been given by art. 3 (1), 
sch. 1, class XVIIIA, of the orders of 1948 and 1950, and the 
respondents could not be prejudiced by the fact that further per- 
mission had been asked for and had been given subject to a condi- 
tion; (iii) there was, therefore, no basis for the comprehensive condi- 
tions, dealing with the land coloured pink, light green, blue and 
brown, and no basis for the enforcement notices relating to that 
land. (East Barnet U.D.C. v. British Transport Commission and 
Another. Q.B.D.) . 


5. Enforcement aatleny validity; dovelopenent before sqpeinted dew: 


appeal to Minister only; Town and Country Planning Act, 1947, 
s. 23; Caravan Sites and Control of Development Act, 1960, s. 33.— 
Where a person on whom an enforcement notice under s. 23 of the 
Town and Country Planning Act, 1947, has been served wishes to 
question the validity of the notice by contending that no permission 
for development was required because the development took place 
before the day appointed for the purposes of the Act of 1947, he can 
only appeal to the Minister under s. 33 (1) of the Caravan Sites and 
Control of Development Act, 1960, since he is barred from question- 
ing the validity of the notice in any other way by s. 33 (8) of the Act 
of 1960. (Findlow and Another v. Lewis. Q.B.D.) . 


6. Enforcement notice; variation; development; notice invalid as to 


part of development; power of Minister to vary by eliminating 
invalidity; variation in favour of landowner; Caravan Sites and 
Control of Development Act, 1960, s. 33 (6).—Enforcement notice; 
validity; wrong statement of fact with regard to planning permission ; 
Town and Country Planning General Development Order, 1950 (S.I. 
1950 No. 728), art. 3 (1), sch. 1, class IV, para. 2.—In 1954 the 
appellant applied for planning permission to develop about 14 acres 
of land (‘‘ the front land ”’) by parking caravans on it. The local 
planning authority granted planning permission for the “ parking of 
caravans,” etc. for a temporary period expiring on December 31, 
1956. The land had been used for many years for the parking of 
caravans for repair or storage or on display for sale. Such user was 
an existing use before “‘ the appointed day” under the Town and 
Country Planning Act, 1947. Between 1926 and 1942 a single 
caravan had been parked on the site and used as a residence. Until 
about 1955 no caravan on the site had been used for human habita- 
tion. Thereafter a number, increasing ultimately to ten, had been so 
used. On December 28, 1960, the local planning authority issued an 
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enforcement notice stating, in its recital, that the land was being 
used for the parking of caravans and that such change of user con- 
situted development within the meaning of the Act, in contravention 
of the condition that permission had been granted only for a temporary 
period expiring on December 31, 1956. Notice was given to the 
appellant to remove the caravans from the site and to discontinue 
the use of the site for the parking of caravans thereon. The Minister 
of Housing and Local Government caused an inquiry to be held, and, 
following his inspector’s report, was of opinion that so far as the use 
of the land for the parking of caravans for repair, storage or display 
was concerned, there was an existing use and that there had been no 
change in use; that, so far as caravans for human habitation were 
concerned, the use of the land for that purpose in 1955 constituted a 
new use and amounted to development; and that, since the develop- 
ment thereby constituted had only the limited permission expiring 
in December, 1956, there was a breach of condition as regards 
caravans parked for human habitation. In purported exercise of his 


powers under s. 33 (6) of the Caravan Sites and Control of Development 


Act, 1960, he varied the notice by inserting the word “ residential ” 
before the word “ caravans,”’ so that the notice set out that the site 
was being used for the parking of residential caravans. He varied the 
operative part of the notice to provide for the removal from the site 
of “all caravans used for the purpose of human habitation.” On 
appeal by the appellant under s. 34 (1) of the Act of 1960:—Held, 
as the Minister had cut down the notice so as to make it apply only 
to part of the land by eliminating the part which applied to existing 
user, this was a variation of the notice in favour of the appellant 
and one which the Minister was authorized to make under s. 33 (6), 
which created a new code governing appeals to the Minister, and, 
therefore, the appeal must be dismissed. The appellant owned also 
another piece of land (‘‘ the back land ”’) of about 14 acres in extent. 
No question of any planning permission having been asked for or 
obtained arose with regard to this land, which (as the Minister found 
as the result of the aforementioned inquiry) had been used for about 
two years as a recreation ground by residents in caravans on the 
front land. On March 24, 1961, the local planning authority issued an 
enforcement notice which alleged the development of this land as a 
caravan site and that the change of use had been carried out without 
permission under part 3 of the Act, and required the use of land as a 
caravan site to be discontinued. In purported exercise of his powers 
under s. 33 (6) of the Act of 1960, the Minister varied the notice by 
inserting the words “ part of ” in front of the words “‘ caravan site.” 
On appeal by the appellant under s. 34 (1) of the Act of 1960:—Held, 
the enforcement notice was bad and must be quashed, since it con- 
tained a false statement of fact, namely, that the change of user to a 
caravan site had been carried out under planning permission, whereas, 
under art. 3 (1), sch. I, class IV, para. 2 of the Town and Country 
Planning General Development Order, 1950, which was in force at the 
time, there was a 28 day permission in respect of the change of user. 
(Miller-Mead v. Minister of Housing and Local Government and 
Another. Same v. Same. Q.B.D.) das — wes ; san 
7. Purchase notice; interest qualifying for protection; annual value; 
church exempt from rates; no annual value shown in valuation list; 
validity of purchase notice; Town and Country Planning Act, 1959, 
8. 39 (4).—The owners and occupiers of a hereditament comprising a 
church and church hall obtained outline planning permission to 
development the hereditament, but were informed that no part of 
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aes the projected building should be erected between the existing high- 


way boundary and a highway control line which went through the 
middle of the church and demarcated land comprised in the site of 
the highway as proposed to be improved or altered by the highway 
authority within s. 39 (1) (f) of the Town and Country Planning Act, 
1959. They served a notice under s. 39 (2) of the Act requiring the 
local authority to purchase their interest in the whole hereditament, 
as being an interest qualifying for protection under part 4 of the Act, 
through being the interest of an owner-occupier in a hereditament of 
which the annual value did not exceed £250 within s. 39 (4). The 
hereditament was exempt from liability for rates as a place of public 
religious worship and a church hall under s. 7 of the Rating and 
Valuation (Miscellaneous Provisions) Act, 1955, and was required to 
be shown in the valuation list as exempt without any rateable value 
(that rateable value being the annual value as defined in s. 43 (5) of 
the Act of 1959):—Held, as no annual value was shown in the 
valuation list for rating purposes because the hereditament was 
exempt, the annual value was nil and so did not exceed the £250 
maximum specified, and, therefore, the purchase notice was valid. 
(Essex Incorporated Congregational Church Union v. Essex County 
Council. C.A.) ae oe is bea aes at wan is ao 
8. Purchase notice; validity; land “ allocated ’’ by development plan; 
allocation for purposes of functions of a local authority; plan showing 








THE 
METHODIST 
MISSIONARY 

SOCIETY 


at work in Africa, India, the 
interested in the problem West Indies, Burma, Ceylon, 
of Aged Persons of Low Hong Kong and South East 
Income unable to live alone, Asia 

please send for details of 


To Solicitors and others 
dealing with Estates and 
Charitable Trusts. 











If you or your clients are 


LEGACIES AND GIFTS URGENTLY 





NEEDED 

FUNDS ARE REQUIRED TO CONTINUE 

The THE WORK OF WORLD EVANGELISM 

‘4 THROUGH PREACHING, TEACHING AND 
Fellowship Houses Trust HEALING 


now in its 26th year 
which will gladly be supplied by 
the Managing Trustee— 
MR. JOSEPH ATKINSON, 
CLOCK HOUSE, BYFLEET, SURREY 











The provision of Christian Literature for Overseas 
countries, the erection of Churches, Hospitals 
and Schools and the maintenance of staff require 
your help 
25 MARYLEBONE ROAD, 
LONDON, N.W.! 


FOUNDED 1786 














J ustic 


590 


e of the Peace and Local Government Review Reports, February 2, 1063. 


INDEX TO REPORTS—-ANALYTICAL INDEX 


Town AND CoUNTRY PLANNING—continued 


redevelopment area in residential area; proposal to clear and redeve- 
lop; no specific exercise of power or duty by authority; capability 
of redevelopment in part by private enterprise; Town and Country 
Planning Act, 1959, s. 39 (1), (2), s. 41 (2), s. 57 (1).—A development 
plan comprising maps and a written statement, prepared by a county 
borough council and confirmed by the Minister of Housing and Local 
Government under s. 5 of the Town and Country Planning Act, 1947, 
showéd areas in the borough as subject to six different classes of 
development, including residential redevelopment. The residential 
areas had a sub-heading, redevelopment areas, about which the 
written statement read: “‘ It is proposed to clear the following areas 
and to redevelop them for residential purposes in accordance with 
modern standards.” The claimant, an owner of a house in one of the 
residential redevelopment areas, served a purchase notice on the 
county borough council under s. 39 (2) of the Town and Country 
Planning Act, 1959, requiring the council to purchase his interest in 
the house on the footing that it was “ land allocated by a redevelop- 
ment plan for the purposes of functions” of the local authority 
within s. 39 (1) (6):—Held, by Lorp EvrersHep, M.R., and Danck- 
werts, L.J.: (a) the description “land allocated by a development 
plan for purposes of any functions ” of a local authority contained in 
s. 39 (1) (6) of the Town and Country Planning Act, 1959, premised 
an allocation of the whole of the area in question (in the present case 
the residential development area) for the purposes of the specific 
exercise of some statutory duty or power involving the local 
authority’s taking over the land; (b) by virtue of s. 41 (2) the onus 
lay on the claimant to establish that the land was within the 
description, and the claimant had not discharged this burden of 
proof, for the true inference in the circumstances was that the deve- 
lopment plan left open the question whether the redevelopment of 
any particular parcel of land within the area would be done by the 
local authority in the exercise of statutory powers or by private enter- 
prise; by Wiiimer, L.J., and Danckwerts, L.J.: land listed in a 
written statement and accompanying maps forming a development 
plan as land to be cleared and redeveloped was not, merely because 
of that, land allocated by the development plan for the purposes of 
functions of the local authority within s. 39 (1) (b), though it might be 
otherwise if the land were allocated specially for housing development 
pursuant to the Housing Act, 1957; and, therefore, the purchase 
notice was invalid. (Bolton Corporation v. Owen. C.A.) kes 
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